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PART  A 

SPEAKERS'  REMARKS 
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INTRODUCTION 

Here  are  the  proceedings  of  a  seminar  held  on  March  19-22,  1979,  at 
the  Staff  Development  Centre  of  the  Public  Service  Commission  of  Canada  in 
Touraine,  Quebec.  This  was  the  second  program  presented  exclusively  for 
members  of  administrative  tribunals.  The  first  seminar,  held  on  April  5-7, 
1978,  was  aimed  primarily  at  newly  appointed  members  of  such  bodies.  The 
second  program  was  extended  to  cover  topics  of  interest  to  experienced  as 
well  as  newly  appointed  members.  Representatives  of  the  following  federal 
and  provincial  agencies  were  in  attendance: 

Alberta  Motor  Transport  Board; 
Atomic  Energy  Control  Board; 
Canada  Labour  Relations  Board; 
Canadian  Human  Rights  Commission; 
Canadian  Pension  Commission; 
Canadian  Radio-television  and 

Telecommunications  Commission; 
Canadian  Transport  Commission; 
Immigration  Appeal  Board; 

National  Farm  Products  Marketing  Council; 
National  Parole  Board; 
Ontario  Highway  Transport  Board; 
Pension  Review  Board; 
Public  Service  Staff  Relation  Board; 
Tariff  Board; 
War  Veterans  Allowance  Board. 

There  is  a  considerable  variance  in  the  functions  and  procedures  of 
these  agencies.  The  seminar  program  attempted,  where  possible,  to  find 
common  grounds  of  interest,  although  certain  topics  were  of  greater  rele- 
vance to  some  agencies  than  others. 

The  sponsors  continue  to  believe  that  a  seminar  of  this  type  is 
extremely  useful  in  helping  agencies  to  evaluate  and  improve  their  own 
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procedures  in  the  light  of  the  experience  of  others.  Because  of  the  speci- 
alized nature  of  their  work,  administrative  agencies  tend  to  be  somewhat 
isolated  from  each  other  and  it  is  important  that  opportunities  continue  to 
be  provided  for  sharing  ideas  on  solutions  to  common  problems. 

The  organizers  of  the  program  are  once  again  greatly  indebted  to  the 
speakers  for  making  themselves  and  their  experience  available  for  the  bene- 
fit of  those  attending.  Special  recognition  is  owed  to  Janet  Scott,  Q.C, 
Chairman  of  the  Immigration  Appeal  Board,  for  the  extensive  work  she  did  in 
writing  the  script  for  the  mock  hearing  reproduced  in  the  following  pages 
and  for  making  available  members  and  staff  of  the  Board  for  the  presenta- 
tion itself. 


Francis  C.  Muldoon,  Q.C, 

Chairman, 

Law  Reform  Commission  of   Canada. 


The  Developing  Concept  of  Procedural  Fairness 

G.V.  La  Forest,  Q.C.* 

Introductory  Remarks 

I  am  very  happy  to  be  here  tonight  at  the  second  seminar  for  members 
of  federal  administrative  tribunals.  Since  I  was  heavily  tied  up  last  year 
on  the  constitutional  circuit,  I  could  only  be  here  for  a  short  time  at  the 
first  of  these  seminars,  but  I  have  read  the  proceedings  and  these  confirm 
what  had  been  reported  to  me:  that  last  year's  session  was  an  unqualified 
success.  I  am  certain  this  year's  session  will  also  be  a  success,  and  hope 
that  these  seminars  will  continue  to  be  repeated  each  year. 

As  was  the  case  last  year,  the  seminar  is  jointly  sponsored  by 

-  the  Law  Reform  Commission  of  Canada 

-  the  Privy  Council  Office 

-  the  Public  Service  Commission  of  Canada 

The  role  of  the  two  latter  bodies  in  promoting  this  kind  of  meeting  is 
abundantly  obvious.  Each  has  a  long-term  interest  in  training  programmes 
for  members  of  federal  administrative  agencies.  The  Commission  does  not 
have  the  same  long-term  institutional  interests  as  these  bodies,  but  we  are 
deeply  committed  to  the  development  of  training  programmes  for  members  of 
administrative  agencies  as  an  aspect  of  our  current  work  in  administrative 
law. 

Our  interest  flows  directly  from  our  approach  to  the  reform  of 
administrative  law.  Most  formal  attempts  at  the  reform  of  administrative 
law  in  Canada  have  been  what   I  might  call  court-centric.    They  have 


*  At  the  time  of  the  Seminar,  Dr.  La  Forest  was  a  Commissioner  of  the  Law 
Reform  Commission  of  Canada.  Among  his  responsibilities  was  the  super- 
vision of  the  Commission's  Administrative  Law  Project.  Dr.  La  Forest  is 
presently  a  professor  of  law  at  the  University  of  Ottawa  Law  School. 
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concentrated  on  the  role  of  judicial  review.  At  the  Commission,  on  the 
other  hand  (although  we  do  not  denigrate  the  important  symbolic  and  residu- 
ary role  of  judicial  review),  we  soon  became  convinced  that  the  reform  of 
administrative  law  must  primarily  be  pursued  at  the  agency  level.  Courts 
can  and  should,  if  we  are  to  have  an  efficient  administrative  process,  only 
be  involved  in  a  relatively  small  number  of  cases.  That  is  why  our  resear- 
ches have  been  largely,  if  not  exclusively,  aimed  at  determining  what  agen- 
cies do,  what  their  problems  are,  and  what  techniques  can  be  devised  to 
meet  the  sometimes  competing  demands  of  efficiency  and  fairness  in  particu- 
lar contexts. 

As  the  Commissioner  charged  with  the  direction  of  the  Administrative 
Law  Project,  I  soon  perceived  that  central  to  reform  at  the  agency  level  is 
the  quality  of  appointments  and  techniques  for  training.  And  when  I  was 
slow  to  act,  I  was  effectively  prodded  by  Brian  Crane,  Gaylord  Watkins  and 
later  Chris  Johnston  and  Charles  Marvin.  Various  training  techniques  are 
possible  and  desirable  -  last  year,  for  example,  Mr.  Solomon  gave  an 
account  of  the  training  programme  in  the  Canadian  Pension  Commission.  But 
surely  an  obvious  technique  is  to  create  structures  for  an  exchange  of 
inform.ation  among  Commission  members  and  staff  about  the  problems  they 
encounter  and  the  techniques  they  employ  to  resolve  them.  For  that  reason, 
we  assisted  in  reviving  the  Study  Group  of  Administrative  Tribunals  (which 
Mr.  Finkelman  had  spearheaded  some  years  before).  And  it  is  the  reason  we 
acted  as  a  catalyst  in  establishing  these  seminars.  As  in  the  case  of  the 
Study  Group,  our  hope  is  that  it  will  continue  under  the  auspices  of  the 
other  co-sponsors.  But  so  long  as  the  administrative  law  project  continues 
in  its  present  form,  we  will  continue  to  participate,  at  a  minimum,  as  very 
interested  observers. 


Fairness 

Though  I  stated  a  few  moments  ago  that  the  Commission's  emphasis  has 
been  at  the  agency  level,  we  do  keep  tabs  on  the  latest  developments  in  the 
courts,  and  I  thought  it  might  be  useful  tonight  (as  a  counterbalance  to 
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your  more  informed  discussion  of  agency  processes)  to  speak  to  you  about 
the  recent  cases  on  the  emerging  doctrine  of  procedural  fairness. 

Despite  our  stress  on  seeking  reform  of  the  administrative  law  at  the 
agency  level,  the  Commission  has  never  denied  the  importance  of  judicial 
review,  both  as  an  important  real  and  symbolic  expression  of  the  rule  of 
law  and  as  a  last  resort  for  those  who  may  have  felt  they  were  unjustly 
treated.  We  made  this  clear  in  our  Working  Paper  on  the  Federal  Court. 
The  courts  have  long  acted  to  invalidate  administrative  action  taken  con- 
trary to  law.  But  that  is  not  all.  The  courts  will  review  not  only  for 
failure  to  follow  the  letter  of  the  law,  including  procedural  rules  set 
forth  in  the  statute  or  other  legal  instrument  authorizing  administrative 
action.  They  have  long  intervened  to  set  aside  administrative  action  that 
failed  to  conform  to  certain  notions  of  justice  and  fair  play  which  came  to 
be  known  as  the  rules  of  natural  justice.  These  rules,  as  you  know,  are 
not  aimed  at  substituting  the  court's  decision  for  that  of  the  agency  or 
other  administrative  authority  in  whom  a  discretion  or  power  of  decision  is 
vested.  They  are  aimed,  rather,  at  ensuring  that  the  procedures  adopted  in 
taking  a  decision  conform  to  the  substantial  requirements  of  justice. 

The  rules  of  natural  justice  do  not  admit  of  precise  definition.  But 
they  have  an  important  core  of  meaning  nonetheless.  A  person  must  not  be  a 
judge  in  his  own  cause;  he  must  not  be  biased.  Both  sides  must  be  heard;  a 
person  must  have  an  opportunity  to  hear  the  case  he  has  to  meet.  These 
expressions  have  been  given  meaning  and  life  by  the  courts.  But  to  speak 
of  them  as  rules  is  a  misnomer.  They  are  principles  that  must  be  applied 
in  accordance  with  the  circumstances.  Certainly,  they  have  never  imported 
the  requirement  that  those  who  exercise  statutory  discretion  must  all  act 
more  or  less  like  courts. 

As  various  governmental  boards  were  created  during  the  19th  century, 
the  courts  extended  their  activities  to  ensure  that  these  boards  stayed 
within  their  jurisdiction  and  acted  in  compliance  with  the  rules  of  natural 
justice.  They  do  not  appear  to  have  distinguished  between  administrative 
and  judicial  decisions.  But  after  World  War  I  (particularly  following  the 
interpretation  by  Lord  Hewart  in  R.  v.  Legislative  Committee  of  the  Church 
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Assembly^-  of  Lord  Atkin's  remarks  in  R.  v.  Electricity  Commissioners)^ 
there  began  what  Wade  has  called  "The  Twilight  of  Natural  Justice". 3  xhe 
courts  would  intervene  when  a  decision  was  "judicial"  or  "quasi- judicial" , 
but  not  when  it  was  "administrative". 

it 

The  dichotomy  between  "judicial"  and  "administrative"  decisions  was 
probably  used  by  the  courts  as  a  technique  for  exercising  restraint  in 
reviewing  decisions  of  governmental  and  other  bodies.  The  courts  would 
unduly  interfere  with  the  efficiency  of  administrative  bodies  if  they  did 
not  carefully  select  the  cases  where  they  chose  to  intervene.  But  the  dis- 
tinction is  by  no  means  clear.  For  my  part,  1  must  confess  that  I  see  it 
"as  through  a  glass  darkly",  and  I  rather  suspect  (as  do  many  others)  that 
a  decision  is  sometimes  categorized  as  "judicial"  because  a  court  has  de- 
cided to  intervene,  and  "administrative"  because  it  has  not.  In  short,  our 
Working  Paper  on  the  Federal  Court  asserts,  the  decision  is  frequently  made 
on  the  basis  of  inarticulate  policy  involving  considerations  of  efficiency, 
security  and  confidentiality,  as  well  as  the  inability  of  courts  to  cope 
adequately  with  unstructured  processes. 

However,  the  concept  did  artificially  prevent,  or  allow  the  courts  to 
avoid  review  of  decisions  that  should  have  been  reviewed  to  ensure  conform- 
ity with,  as  our  Working  Paper  put  it,  "at  least  minimum  standards  of  fair- 
ness, a  minimum  that  itself  varies  with  the  circumstances". 

The  English  courts  have  for  some  time  now  moved  in  this  direction, 
but  in  Canada  until  recently  there  were  but  a  few  straws  in  the  wind. 
Until,  that  is,  the  recent  majority  decision  of  the  Supreme  Court  of  Canada 


1.  [1928]  1  K.B.  411,  at  p.  417.  For  an  account  see  L.  Neville  Brown  et 
Mario  Bouchard,  "Le  controle  judiciaire  en  droit  britannique:  justice 
naturelle  ou  'fairness'?"  (1977),  18  Les  Cahiers  de  droit  155. 

2.  [1924]  1  K.B.  171,  at  p.  205. 

3.  (1951),  67  L.Q.R.  102. 

4.  See  D.J.  Mullan,  "Fairness:  The  New  Natural  Justice?"  (1975),  25  U.  of 
T.  L.J.  281. 
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in  Nicholson  v.  Haldimand  and  Norfolk  Regional  Board  of  Commissioners  of 
Police. 5  Here  the  appellant,  Nicholson,  instituted  proceedings  to  quash 
his  dismissal  as  a  constable  second  class.  He  complained  that  "he  was  not 
told  why  he  was  dismissed,  nor  was  he  given  any  notice,  prior  to  his  dis- 
missal, of  the  likelihood  thereof  or  the  reason  therefor,  nor  any  opportun- 
ity to  make  representations  before  his  services  were  terminated".  In  fail- 
ing to  do  this,  he  alleged,  the  respondent  Board  had  not  treated  him  fairly 
and  the  dismissal  should  be  quashed. 

The  Board,  however,  argued  that  the  appellant  had  in  law  no  security 
of  tenure  and  was  disraissable  at  pleasure.  However,  the  Supreme  Court  held 
that  the  appellant's  position  was  not  an  office  held  at  pleasure  in  the 
technical  sense,  but  was  governed  by  a  regulation  under  the  Ontario  Police 
Act  which  provided  that  no  constable  should  be  subject  to  any  penalty  ex- 
cept after  a  hearing  and  final  disposition  of  a  charge  on  appeal,  except 
(and  the  appellant  fell  within  this  exception)  that  the  Board  had  authority 
to  dispense  with  the  services  of  any  constable  within  eighteen  months  of 
his  becoming  a  constable.  Whether  this  would  have  made  any  difference  in 
the  ultimate  holding  is  by  no  means  certain.  For  Chief  Justice  Laskin, 
speaking  for  the  majority,  noted  that  the  old  rule  regarding  a  person  hold- 
ing office  at  pleasure  ought  to  be  re-examined. 

The  majority  of  the  Supreme  Court  (a  bare  majority  of  five  to  four) 
held  that  while  the  applicant  was  not  entitled  to  the  hearing  required  by 
the  statute  for  constables  who  had  served  over  eighteen  months,  this  by  no 
means  meant  that  the  Board  could  act  arbitrarily  on  a  mere  whim.  The  ap- 
pellant had  a  right  to  be  treated  fairly.  Speaking  for  the  majority  Laskin 
C.J.  asserted: 

In  my  opinion,  the  appellant  should  have  been 
told  why  his  services  were  no  longer  required  and 
given  an  opportunity,  whether  orally  or  in  writing 
as  the  Board  might  determine,  to  respond.  The  Board 
itself,  I  would  think,  would  wish  to  be  certain 
that  it  had  not  made  a  mistake  in  some  fact  or  cir- 
cumstance which  it  deemed  relevant  to  its  determi- 
nation.  Once  it  had  the  appellant's  response,  it 


5.  [1979]  1  S.C.R.  311. 


would  be  for  the  Board  to  decide  on  what  action  to 
take,  without  its  decision  being  reviewable  else- 
where, always  premising  good  faith.  Such  a  course 
provides  fairness  to  the  appellant,  and  it  is  fair 
as  well  to  the  Board's  right,  as  a  public  authority 
to  decide,  once  it  had  the  appellant's  response, 
whether  a  person  in  his  position  should  be  allowed 
to  continue  in  office  to  the  point  where  his  right 
to  procedural  protection  was  enlarged.  Status  in 
office  deserves  this  minimal  protection,  however 
brief  the  period  for  which  the  office  is  held. 


The  Chief  Justice  cited  with  approval  Megarry  J.'s  statement  that  in  the 
sphere  of  the  so-called  quasi- jud icial  the  rules  of  natural  justice  run, 
and  that  in  the  administrative  or  executive  field  there  is  a  general  duty 
of  fairness. o  This,  as  the  Chief  Justice  went  on  to  point  out,  was  based 
on  the  presumption  that  in  giving  a  power  Parliament  is  presumed  to  have 
intended  that  it  was  to  be  used  fairly. 

Does  the  reference  to  Megarry  J.'s  statement  mean  that  natural  jus- 
tice is  regarded  by  the  Supreme  Court  as  one  thing,  the  duty  of  fairness 
another?  This  is  not  an  idle  question.  It  may  be  important  in  pleading, 
and  it  may  be  important  in  the  way  statutes  may  be  interpreted  or  drafted. 
In  my  view,  the  Chief  Justice's  judgment  cannot  be  so  read  as  to  create  a 
further  hard  and  fast  classification.  What  is  involved  is  a  spectrum  of 
situations  ranging  from  those  where  minimal  procedural  standards  are  re- 
quired to  those  where  more  of  the  formal  procedures  akin  to  those  of  courts 
of  justice  must  be  employed.  At  some  stage,  one  may  speak  of  "judicial"  or 
"quasi- jud icial"  to  underline  that  for  a  particular  process  more  stringent 
procedural  requirements  are  involved.  The  duty  of  fairness  and  natural 
justice  are  really  the  same  notion  applied  to  different  kinds  of  statutory 
powers.  We  have  returned  to  the  approach  of  Byles  J.  who  in  1863  spoke  of 
natural  justice  as  "the  justice  of  the  common  law". 7  xhe  Chief  Justice 
makes  this  clear  by  reference  to  several  statements  such  as  that  of  Lord 
Morris  of  Borth-Y-Gest  that 

natural  justice  is  but  fairness  writ  large  and 
juridically.   It  has  been  described  as  'fair  play 


6.  See  Bates  v.  Lord  Hailsham,  [1972]  1  W.L.R.  1973,  at  p.  1378. 

7.  Cooper  v.  Wandsworth  Board  of  Works  (1863),  14  C.B.N.S.  180,  at  p.  194; 
143  E.R.  414,  p.  420. 
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in  action'.  Nor  is  it  a  leaven  to  be  associated 
only  with  judicial  or  quasi- judicial  occasions. 
But  as  was  pointed  out  by  Tucker  L.J.  in  Russell  v. 
Duke  of  Norfolk,  [1949]  1  All  E.R.  109,  118,  the 
requirements  of  natural  justice  must  depend  on  the 
circumstances  of  each  particular  case  and  the  sub- 
ject matter  under  consideration." 

In  a  word,  what  we  are  witnessing  in  the  doctrine  of  fairness  is  the  re- 
birth of  natural  justice,  but  like  other  reborn  faiths  it  will  likely 
flourish  with  greater  vigour,  and  considerable  effort  will  be  required  to 
determine  the  contexts  in  which  it  should  be  applied,  consistent  with  the 
need  for  efficiency  in  the  administrative  process  and  for  certain  political 
decisions  to  be  left  to  those  elected  and  charged  with  political  responsi- 
bility without  being  required  to  conform  to  procedures  imposed  by  the 
courts . 

The  most  obvious  example  of  the  latter  situation  is,  of  course,  that 
the  courts  will  not  look  behind  a  legislative  act,  whether  primary  or 
delegated,  to  see  whether  there  was  irregularity  or  even  fraud. 9  a  more 
difficult  question  regarding  the  limits  to  which  political  decisions  may  be 
subjected  was  put  to  the  Federal  Court  of  Appeal  in  the  Inuit  Tapirisat 
case. ^^ 

This  case  involved  an  application  to  the  CRTC  by  Bell  Canada  to  have 
its  rates  increased.  The  appellant,  Inuit  Tapirisat,  intervened  to  oppose 
certain  aspects  of  the  application.  In  June,  1977,  the  CRTC  rendered  its 
decision  in  which  it  denied  some  of  the  relief  sought  by  the  appellant. 
Thereupon  the  appellant  petitioned  the  Governor-in-Counc il ,  which  by  virtue 
of  section  64(1)  of  the  National  Transportation  Act  is  empowered  either  on 
petition  by  an  interested  person  or  on  its  own  motion  to  vary  or  rescind 
any  decision  of  the  Cominission.    Bell  then  submitted  replies   to  the 


8.  Furnell  v.  U^angerei  High  Schools  Board,  [1973]  A.C.  660. 

9.  Pickin  v.  British  Railways  Board,  [1974]  1  All  E.R.  609,  at  p.  622. 

10.  Inuit  Tapirisat  of  Canada  v.  His  Excellency  the  Right  Honourable  Jules 
Leger  et  al . ,  [1979]  1  F.C.  213. 
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appellant's  petitions  on  June  29.  Two  weeks  later,  July  14,  the  Governor- 
in-Council  issued  its  decision  not  to  vary  or  rescind  the  decision  of  the 
CRTC  without    waiting    for    the   appellant's    replies    to    Bell's   submissions. 

In  making  its  decision,  the  Governor-in-Council  did  not  examine  the 
written  submissions  of  the  parties,  but  instead  considered  a  statement 
prepared  by  officials  of  the  Department  of  Communications  setting  forth 
what  the  officials  considered  were  the  views  of  the  parties  as  well  as  the 
views  of  the  Department.  The  Department's  submissions,  including  evidence, 
were  not  revealed  to  the  appellants.  Nor  were  the  submissions  (including 
evidence)  of  the  CRTC  made  through  the  Minister  to  the  Governor-in-Council 
at    the   latter's    request. 

The  appellants  applied  to  the  Trial  Division  of  the  Federal  Court  for 
a  writ  of  certiorari  or  alternatively  for  a  declaration  that  they  were 
denied  a  fair  hearing.  That  court  held  that  certiorari  did  not  lie  against 
the  Governor-in-Council  (a  conclusion  that  was  not  further  appealed).  As 
to  the  declaration,  it  held  that  in  exercising  authority  under  section 
64(1)  the  Governor-in-Council  was  performing  a  "political"  rather  than  a 
^^udicial  or  quasi- jud  icial  function  and  was,  therefore,  not  bound  by  the 
principles   of    natural    justice,    nor    under   a    "duty    to   act    fairly". 

From  this  decision  the  appellant  appealed  to  the  Federal  Court  of 
Appeal.  After  the  argument  but  before  judgment,  the  Supreme  Court  rendered 
its   decision    in    the   Nicholson   case. 

Certain  matters  were  easily  disposed  of.  The  fact  that  the  Governor- 
in-Council  was  the  deciding  body  did  not  ipso  facto  preclude  the  Trial 
Division  from  reviewing  the  matter  (as  it  would  have  been  if  the  matter  was 
originally  heard  by  the  Court  of  Appeal  by  virtue  of  the  express  provisions 
of  section  28(6)  of  the  Federal  Court  Act).  LeDain  J.  also  disposed  of 
another  point  concerning  pleadings  that  I  raised  earlier.  The  fact  that 
references  were  made  to  natural  justice  did  not  preclude  reliance  on  a  duty 
to    act    fairly,    since    the    complaints    concerning    the    procedure    were    clearly 


11.    Inuit  Taplrisat   of   Canada   v.    Leger    (1978),    87    D.L.R.    (3d)    26. 
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set    forth    in    the    statement    of    claim.        It  was    not    necessary    to    categorize 

whether    the    action   complained    of    was    of    a  quasi- jud icial    or    administrative 

character,    though    the   court    did    decide    it  was    not    of    a    judicial    or    quasi- 
judicial   character. 

I  might  point  out,  by  the  way,  that  this  characterization  is  not 
irrelevant  for  procedural  purposes.  As  LeDain  J.  noted  in  a  footnote,  on 
the  basis  of  the  interpretation  of  the  words  of  section  28(1)  (restricting 
the  Court  of  Appeal's  review  powers  to  "a  decision  or  order  of  an  adminis- 
trative nature  not  required  by  law  to  be  made  on  a  judicial  or  quasi- 
judicial  basis"), 12  questions  of  fairness  regarding  other  administrative 
decisions  will  have  to  be  taken  before  the  Trial  Division.  This  point  will 
have  to  be  borne  in  mind  (along  with  the  fact  that  one  is  not  yet  fully 
certain  whether  the  duty  of  fairness  is  a  separate  concept  or  merely  an 
aspect  of   natural    justice)    in   any  revision  of   the   Federal   Court   Act. 

The  most  difficult  issue,  of  course,  was  whether  the  decision  in 
question  could  be  reviewed  at  all.  Was  it  wholly  political?  The  court 
noted  that  the  exercise  by  the  Governor-in-Council  (the  Cabinet)  of  its 
general  political  authority  was  quite  different  from  what  was  at  issue 
here:  the  exercise  of  a  power  given  it  by  statute.  The  duty  of  fairness 
flowed  from  Parliament's  assumed  intention  that  those  granted  statutory 
power  should,  within  certain  limits,  act  fairly  from  a  procedural  point  of 
view.  The  court  appears  to  concede,  however,  that  a  decision  based  on  the 
general    political    power   of    the    Cabinet   cannot   be    judicially   reviewed. 

Indeed,  the  court  went  further  and  indicated  that  many  decisions 
taken  under  the  section  under  consideration  -  section  6A ( 1 )  of  the  National 
Transportation  Act  -  could  not  be  judicially  reviewed.  Such  review  would 
be  inapplicable  to  many  of  the  decisions  and  orders  of  the  CRTC  that  are 
subject     to     review    by     the     Governor-in-Council.        These     include     rules    and 


regulations     involving     broad     policy     considerations     of     a     kind     that     are 


12.  See  also  David  J.  Mullan,  The  Federal  Court  Act,  a  study  of  the  court's 
administrative  law  jurisdiction  prepared  for  the  Law  Reform  Commission 
of    Canada    (Ottawa,    1977),    pp.    29-3A. 
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totally  different  from  those  raised  in  adversarial  proceedings.  But  in 
this  case,  the  Governor-in-Counc il  was  dealing  with  the  review  of  a  deci- 
sion taken  by  the  CRTC  following  a  hearing  of  parties  and  intervenants  on 
the  basis  of  a  petition  by  one  of  the  parties.  Not  that  the  Governor-in- 
Council  need  confine  itself  in  such  a  case  to  the  policy  considerations 
raised  before  the  Commission.  They  could  direct  their  minds  to  telecom- 
munications policy  in  the  broadest  sense  -  although  not  to  considerations 
extraneous  to  this  particular  responsibility.  It  was  because  of  this 
breadth  of  the  applicable  criteria  that  the  decision  could  not  be  charac- 
terized   as    judicial    or   quasi-    judicial. 

Nonetheless,  as  LeDain  J.  points  out,  Cabinet's  decision  could  well 
be  in  terms  of  the  precise  issues  of  fact,  law  or  policy  raised  before  the 
Commission.  That  being  so,  should  this  not  call  for  the  application  of 
minimal  standards  of  procedural  fairness  in  considering  those  issues?  The 
court  apparently  found  no  fault  with  the  fact  that  the  views  of  the  parties 
were  not  directly  presented  to  the  Cabinet  but  in  documents  that  set  forth 
those  views  as  they  were  understood  by  officials.  "It^ou^d  not  be  reason- 
able",   said    LeDain   J.,    "to    impose    on    the   Governor-in-Counc il    any  particular 


manner  of  considering  an  appeal".  Nor  was  the  court  prepared  to  assume 
that  Parliament  intended  "any  particular  limits  to  the  right  to  consult,  or 
any  particular  duty  of  disclosure  with  respect  to  intragovernmental  submis- 
sions". Cabinet  secrecy  was  central  to^_fiur__goyernmental  process,  and  this 
included  the  advice  given  to  the  government  by  the  CRTC  whether  directly  or 
through  a   Minister. 

Where  the  court  considered  there  could  have  been  a  failure  to  comply 
with  a  duty  of  fairness  was  in  respect  of  the  submissions  by  Bell.  Bell 
had  been  given  an  opportunity  to  answer  the  appellant's  submission.  Were 
the  nature  of  this  answer  and  the  issues  raised  such  that  fairness  required 
giving  the  appellants  an  opportunity  to  reply?  And  if  so,  was  the  speedy 
release  of  Cabinet's  decision  reasonable?  The  court  did  not  give  an 
answer.  These  were  questions  of  fact  for  the  Trial  Division.  But  they  had 
to  be  tried  before  it  was  possible  to  say,  as  the  Trial  Division  had  held, 
that    the    Statement   of    Claims   did    not   disclose    a   reasonable   cause   of   action. 


I 
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The  Law  Reform  Commission  has  not,  as  such,  considered  this  case.  In- 
deed it  can  only  be  food  for  thought  concerning  the  broader  issues  with 
which  we  have  to  cope.  But  it  is  fair  to  say  that  it  has  given  rise  to 
conflicting  views  among  those  of  us  directly  engaged  in  the  Administrative 
Law  Project.  After  all  it  can  quite  reasonably  be  argued  that  Parliament 
never  intended  court  surveillance  of  Cabinet  action  regarding  such  a  broad 
power  -  so  long  at  least  as  it  cannot  be  established  that  it  was  exercised 
on  the  basis  of  purely  extraneous  considerations  in  no  way  involving 
communications  policy. 13  The  occasions  when  the  courts  could  apply  an 
effective  check  may  seem  hardly  worth  encouraging  interference,  with  the 
consequent  burden  that  additional  procedures  could  impose  on  the  efficient 
dispatch  of  Cabinet  business.  The  government  must  be  given  wide  freedom  of 
movement  in  performing  its  job  of  running  the  nation's  business.    This 


argument  is  all  the  more  cogent  in  the  context  of  a  statute  in  which 
Parliament  has  given  a  separate  power  to  the  courts  to  review  the  CRTC's 
action  on  questions  of  law  or  jurisdiction.  (National  Transportation  Act, 
section  64 (2)  .) 

These  are  weighty  arguments  and  require  sensitive  consideration. 
Nonetheless,  I  have  considerable  sympathy  for  the  exercise  of  a  check  on 


even  the  political  gods  that  rule  us  when,  through  procedural  rules  that 
offend  against  one's  sense  of  fairness,  they  reveal  feet  of  clay.   When 


Cabinet  considers  a  statutory  petition  involving  specific  issues  of  conten- 
tion between  parties  on  which  a  decision  may  rest,  is  it  too  much  to  re- 
quire that  a  fair  opportunity  be  given  to  the  parties  to  present  their 
views  on  the  issue?  Whether  there  was  in  fact  a  failure  to  act  fairly 
here,  of  course,  one  cannot  say.  The  situation,  as  the  court  noted,  would 
require  examination.   What  was  at  issue  was  whether  the  Trial  Division  had 


jurisdiction  to  make  this  examination. 


If  there  is  some  division  of  opinion  regarding  the  application  of  the 
doctrine  in  this  particular  case,  all  of  us  at  the  Commission  are  at  one  in 
welcoming  the  new  judicial  approach  to  procedural  fairness  in  administra- 
tive action.  This  will  avoid  the  abstruse  arguments  about  whether  a  parti- 
cular action  is  judicial  or  administrative,  and  the  anomalous  situations 


13.  As  was  the  case  for  example  in  Roncarelli  v.  Duplessis,  [1959]  S.C.R. 
121. 
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that  can  arise  where  one  procedure  is  subject  to  review  and  a  somewhat 
similar  and  related  one  is  not.  The  real  question  should  surely  be:  was 
the  procedure  adopted  fair  under  all  the  circumstances,  such  as  the  demands 
of  efficiency,  the  structure  of  decision-making,  the  breadth  of  the  cri- 
teria on  which  discretion  may  be  exercised,  and  the  relevance  of  a  specific 
issue  advanced  by  a  party  to  the  exercise  of  the  discretion? 

I  mentioned  a  moment  ago  the  need  for  judicial  restraint  in  the 
interests  of  administrative  efficiency.  It  would  be  highly  undesirable,  of 
course,  if  the  courts  were  to  attempt  to  indiscriminately  impose  court-like 
procedures  on  administrative  bodies  or  to  intervene  excessively  in  the 
administrative  process  through  the  instrumentality  of  the  duty  of  fairness. 
The  evidence,  however,  clearly  indicates  that  the  courts  are  reticent  to 
take  over  the  governance  of  the  whole  of  the  administrative  universe. 
Their  very  reluctance  to  abandon  the  judicial/administrative  dichotomy 
attests  to  this.  So  too  does  the  small  number  of  cases  where  the  doctrine 
of  fairness  has  been  applied,  or  even  the  small  number  of  reported  cases  on 
the  subject  in  England  where  the  doctrine  first  became  accepted.  Writing 
in  1973,  six  years  after  the  first  significant  case  of  In  re  H  K ,  ^'^  Profes- 
sor David  Mullan  noted  that  there  were  still  only  two,  or  perhaps  three 
cases  where  the  doctrine  was  applied,  and  only  some  eighteen  where  it  had 
been  raised. ^5  Measured  against  the  myriad  administrative  decisions  that 
are  taken  each  year,  this  can  scarcely  be  regarded  as  excessive. 

The  latter  consideration  leads  me  to  reiterate  in  this  context  what 
has  been  the  central  theme  of  the  Commission's  administrative  law  work: 
that  the  major  work  for  the  protection  of  fairness  must  be  done  at  the 
agency  level.  The  onus  of  ensuring  fairness,  consistent  with  efficiency, 
rests  upon  you.  It  may  well  be  that  we  may  in  time  be  able  to  develop 
helpful  guidelines  and  possibly  some  administrative  body  to  assist  in 
promoting  those  guidelines.  This  would  certainly  be  valuable  and  would 
promote  consistency.  But  in  the  end,  even  when  these  steps  are  taken, 
administrative  justice  will  continue  to  lie  in  your  hands. 


14.  [1967]  2  P.B.  617. 

15.  D.J.    Mullan,    "Fairness:       The    New    Natural    Justice"    (1975),    25   U.    of    T. 
L.J.    281,    at    pp.    304    et    seq. 


Administrative  Tribunals  -  Relationships,  Performance  and  Morale 

A.O.  Solomon,  Q.C.* 

I  am  told  that  1  am  expected  to  lead  off  this  portion  of  the  seminar 
with  a  discussion  on  relationships  which  can  cover  a  multitude  of  things. 
You  will  have  seen  by  the  program  summary  that  it  covers  internal  relation- 
ships with  particular  focus  on  maintaining  motivation  and  morale  -  but  it 
can  also  cover  external  relationships  such  as  relations  with  the  news  media 
and  keeping  the  public  informed  of  your  tribunal's  mandate,  its  decisions, 
and   policy   objectives. 

I  am  also  told  that  in  all  probability  some  of  you  may  have  read  what 
was  discussed  at  the  first  of  these  seminars  last  spring.  As  a  starting 
point  I  will  assume  you  have  been  made  aware  of  some  of  it,  but  would  be 
prepared  to  listen  to  some  repetition  and  expansion.  Let  me  say  at  the 
outset  that  my  experience  has  only  been  with  the  Canadian  Pension  Commis- 
sion  and    I  have   not  made   any  great    study  of  other   administrative    tribunals. 

Let's  start  with  your  tribunal,  and  we  must  recognize  at  the  outset 
that  there  is  more  than  one  kind  of  administrative  tribunal.  There  is  the 
regulatory  tribunal  whose  function  and  that  of  its  members  is  to  regulate 
an  industry  or  a  resource  or  a  service.  Examples  might  be  the  National 
Energy  Board,  the  Canadian  Transport  Commission,  or  the  Canadian  Radio- 
Television  and  Telecommunications  Commission.  There  is  the  judicial  or 
quasi- jud icial  tribunal  -  like  the  Immigration  Appeal  Board,  or  the  Public 
Service  Staff  Relations  Board,  and  there  are  those  which  may  combine 
functions,  like  the  Canadian  Pension  Commission.  It  is  not  only  quasi- 
judicial  but  also  administers  not  only  its  own  decisions  but  also  those  of 
its  senior  appeal  body  -  the  Pension  Review  Board,  and  thereby  becomes 
directly  responsible  for  and  controls  a  budgetary  expenditure  of  some 
$450,000,000  a  year  with  all  the  administrative  headaches  and  problems  that 
such   an   operation   brings. 


*   Mr.    Solomon    is    the    Chairman   of    the    Canadian   Pension   Commission. 
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So,  in  the  first  instance  you  must  understand  what  sort  of  tribunal 
you  have  become  a  member  of  -  what  you  have  let  yourself  in  for.  Have  you 
been  appointed  for  your  fine  legal  mind,  because  you  can  analyze  and  write 
decisions,  or  because  you  are  an  expert  in  a  particular  field?  Or  are  you 
there  for  some  other  specific  reason?  You  must  then  understand  your  own 
role   in    the   organization. 

At  this  point  we  can  look  at  what  is  common  in  all  boards  and  commis- 
sions. Let's  start  with  the  Chairman,  and  his  or  her  relationship  to  the 
members.  Most  statutes  relating  to  tribunals  were  drafted  at  different 
times  and  so  have  said  the  same  type  of  thing  in  different  ways.  In  some 
instances  it  has  been  said  well,  in  others  it  is  said  with  holes  large 
enough    to   drive   a    truck,   through. 

As  an  example,  the  Pension  Act  says  "The  Chairman  of  the  Commission 
has  the  rank  and  all  the  powers  of  a  deputy  head  of  a  department  and  has 
control  and  direction  of  the  work  of  the  other  Commissioners  and  the  staff 
of  the  Commission".  Note  it  says  "other  Commissioners  and  staff".  A 
number  of  other  Acts  say  something  like  this  -  "The  Chairman  is  the  Chief 
Executive  Officer  of  the  Board  and  has  supervision  over  the  direction  of 
the  work  and  staff  of  the  Board".  Nothing  is  said  about  Board  members  - 
just  staff.  This  is  the  case  with  the  National  Parole  Board,  The  National 
Energy  Board  and  the  Canadian  Radio-television  and  Telecommunications 
Commission.  Another  is  the  National  Film  Board  which  recites  that  "The 
Government  Film  Commissioner  is  the  Chief  Executive  Officer  and  is  charged 
with  the  administration  of  the  Board,  and  may,  subject  to  the  By-laws  of 
the  Board  exercise  all  the  powers  of  the  Board".  In  some  cases,  like  the 
Pension  Review  Board,  the  statute  merely  says  "The  Chairman  is  the  Chief 
Executive  Officer  of  the  Board  and  shall  preside  at  sittings  of  the 
Board".  In  other  cases,  such  as  with  the  National  Harbours  Board  or  the 
Canadian  Wheat  Board  the  statute  merely  says  "The  Chairman  shall  preside  at 
meetings  of  the  Board".  Nothing  is  said  about  being  Chief  Executive 
Officer,  or  the  other  members  or  the  staff.  Depending  on  personalities  and 
relationships,  these  terms  of  reference  of  the  Chairmen  could  cause  some 
real    problems.       Can    you    visualize    the    problems    in    an    organization    when    the 
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senior  officer  has  no  visible  legal  authority  to  enforce  "the  supervision 
and  direction  of  the  work  of  the  Board"  and  must  operate  on  the  basis  of  an 
implied  authority?  With  order-in-council  appointees  this  is  the  case.  In 
effect  this  means  that  he  must  lead  by  example,  by  persuasion  -  but  he  has 
no   stick   if    the   carrot   doesn't    work. 

You  may  have  noticed  in  your  instrument  of  appointment,  or  the  Acts 
under  which  you  work,  that  all  of  the  appointments  of  board  members  or 
commissioners  are  made  by  the  Governor-in-Counc il  -  which  in  effect  means 
the  Cabinet.  Some  members  are  appointed  during  "good  behaviour".  This  is 
the  case  with  the  Canadian  Wheat  Board,  the  National  Harbours  Board  and 
many  others.  However,  there  are  some  instances  where  the  legislation  says 
"shall  hold  office  during  pleasure".  This  is  the  case  with  the  Canada 
Council  and  the  Canadian  Dairy  Commission  and  some  others.  Others,  like 
the  Canadian  Pension  Commission  have  a  mixture.  Some  of  our  members  are 
appointed  "during  good  behaviour"  while  others  (with  lesser  terms)  are 
appointed  "at  pleasure".  Still  others,  like  the  National  Energy  Board,  say 
"may  be  removed  by  the  Governor-in-Council  upon  address  of  the  Senate  and 
House    of    Commons" . 

The  real  practical  difference  in  these  cases  is  that  if  you  are 
appointed  during  pleasure,  you  may  be  removed  from  office  at  any  time  - 
without  reason  -  at  the  whim  of  the  Cabinet.  (This  could  mean  after  a 
change  in  government.)  If  "good  behaviour"  is  the  criterion,  you  will  not 
likely  be  removed  until  the  end  of  your  term  unless  there  has  been  some 
specific  incident  on  which  the  Government  can  hang  its  hat  to  publicly 
justify  your  removal,  and  this  doesn't  often  happen.  If  you  are  one  of 
those  whose  removal  is  subject  to  an  address  of  the  House  and  the  Senate, 
you  can  rest  easily.  You  won't  be  removed  from  office  unless  there  is  such 
a  serious  matter  of  principle  involved  that  the  Government  would  be  pre- 
pared to  debate  a  special  Bill  in  Parliament  to  bring  about  your  removal. 
The  Government  tried  this  some  years  ago,  somewhat  unsuccessfully,  in  the 
case   of   a    former    Governor   of    the    Bank   of    Canada. 

The  chairman  of  a  board  or  commission  is  in  the  unfortunate  position 
of    not    being    able    to    hire    or    fire    his    board   members.      They  may   be   good,    bad 
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or  indifferent,  but  his  only  real  control  is  by  moral  suasion.  If  he  has  a 
bad  apple  and  tries  to  get  rid  of  him  he  is  just  as  apt  to  find  himself 
vilified  and  pressured  by  his  political  masters,  probably  not  only  to  keep 
the  apple,  but  to  promote  him!  The  one  real  fault  I  have  to  find  with  the 
system  of  order-in-council  appointments  to  boards  and  commissions  is  that 
often  the  appointments  are  made  for  purely  political  reasons  and  with  no 
apparent  concern  for  the  job  which  has  to  be  done.  This  leaves  the  chair- 
man in  a  very  awkward  spot.  Insofar  as  his  members  are  concerned  he  has 
administrative  authority  and  responsibility  but  absolutely  no  powers  of 
discipline.  All  he  can  do  is  to  assign  more  or  less  work,  for  example,  by 
determining  the  sessions  in  which  a  member  will  take  part,  and  take  some 
other  minor  types  of  action  such  as  arranging  different  office  accommoda- 
tion or  reducing  support  services  to  the  individual.  However,  if  a  member 
does  not  do  his  job,  the  chairman's  hands  are  literally  tied  except  for  the 
fact  that  he  has  the  power  to  make  an  annual  appraisal  of  the  work  of  the 
member  and,  if  the  circumstances  warrant  it,  he  can  make  a  special  report 
to  the  Privy  Council.  When  or  whether  the  report  will  be  acted  upon  is 
another  problem,  but  if  he  is  a  strong  chairman,  and  has  a  good  rapport 
with  the  Minister  to  or  through  whom  he  reports,  he  will  usually  manage  to 
ensure    that   an    unsatisfactory  member   doesn't    stay   with   him    indefinitely. 

Whatever  else  he  is,  your  chairman  is  the  chief  judicial  officer  of 
your  board  or  commission  as  well  as  being  the  chief  executive  officer.  At 
the  same  time  it  is  important  to  note  that  as  chief  judicial  officer  he  is, 
generally  speaking,  in  the  same  position  as  a  chief  judge  in  the  courts  who 
may  assign  various  cases  to  other  judges,  but  whose  vote  in  specific  cases 
carries  no  more  weight  than  any  of  his  brother  judges.  There  are  excep- 
tions. In  the  cases  of  the  National  Film  Board  and  the  National  Harbours 
Board  for  example,  the  legislation  specifically  provides  the  Chairman  with 
an   additional    or   casting   vote    in   case   of   a    tie. 

I  have  tried  to  show  you  that  the  relationship  between  the  chairman 
and  the  member  is  not  the  same  as  that  of  employer-employee.  For  decision- 
making purposes,  their  powers  are,  generally  speaking,  equal,  but  for 
administrative     purposes     and     policy-making     purposes     the     chairman     has     the 
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power  to  direct  the  members  -  to  lead  them,  to  allocate  work  and  to  assign 
facilities  and  resources  to  do  the  work;  but  because  he  has  no  personal 
disciplinary  power,  he  must  direct  and  lead  by  his  own  style  of  persuasion. 
The  only  real  power  he  has  is  the  ability  and  authority  to  report  to  the 
Privy  Council  on  how  his  members  measure  up  and  to  make  recommendations  as 
to  whether  their  employment  should  continue.  The  sign  on  his  desk  may  say 
"I'm  the  boss",  but  unless  he  is  a  leader  and  convinces  his  members  to 
consider  his  comments  carefully  in  their  daily  work,  his  tribunal  will  have 
problems . 

A  good  administrator  tries  to  reward  good  staff  in  one  way  or  ano- 
ther. The  usual  way  is  by  salary  increases,  but  in  our  administrative 
tribunals  we  have  a  specific  problem  in  that  in  almost  all  of  them  it  is 
legislated,  and,  where  not  legislated,  it  is  custom  that  all  the  members 
with  the  exception  of  the  chairman  and  vice-chairman  be  paid  the  same  sala- 
ries. There  is  good  reason  for  this  and  you  also  see  it  in  the  courts. 
When  the  members  sit  in  judgment  on  things  like  personal  freedoms  or  econo- 
mic matters  it  would  not  do  to  be  able  to  point  a  finger  and  say  "This 
judge  is  paid  more  than  that  one  -  he  must  be  considered  to  be  better  -  I 
will   insist   or   arrange    that   only   he    will   hear  my   claim". 

This  makes  it  very  difficult  for  a  chairman  to  adequately  recognize 
the  peculiar  abilities  or  achievements  of  individual  members.  Let  me  tell 
you  what  I  do.  The  Canadian  Pension  Commission  has  one  of  the  largest  num- 
ber of  full-time  commissioners  in  Government  today  -  twenty-four.  Of  this 
number,  four  are  doctors,  four  are  lawyers  and  the  rest  are  laymen.  Be- 
cause of  the  nature  of  our  business  this  places  an  extra-professional  load 
on  the  doctors  and  lawyers  while  at  the  same  time  they  are  paid  only  as 
commissioners  -  not  as  professional  men,  even  though  they  give  of  their 
specialized  knowledge  and  advice  with  far  greater  frequency  than  do  their 
laymen  contemporaries.  In  addition,  as  in  any  group,  some  members  are  more 
competent  in  their  jobs  than  others.  This  includes  the  laymen  as  well  and 
we  have  some  who  are  as  competent  or  more  competent  then  their  professional 
colleagues.  Some  members  seem  to  have  been  born  to  the  job  while  others 
work   at    it,    and    try   as    they    will,    just    cannot    give    it    what    it    deserves.       I 
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have  to  recognize  that  it  may  not  be  their  fault,  that  I  may  have  someone 
who  might  be  effective  on  some  other  tribunal,  but  who  is  just  not  suited 
to  the  pension  business.  This  creates  a  problem  for  the  chairman.  If  the 
board  or  commission  is  large  enough  he  can  juggle  the  work  assignments  so 
that  a  weak  person  will  always  be  assigned  to  a  hearing  in  company  with  at 
least  one  strong  member.  But  unfortunately,  while  this  is  one  of  the  few 
forms  of  recognition  that  I  can  give  to  a  good  member,  it  also  at  the  same 
time  reflects  on  the  weaker  member.  There  are  other  forms  of  recognition. 
We  must  have  certain  studies  carried  out  -  committees  of  interpretation  and 
so  on.  Those  who  have  the  ability  are  the  ones  who,  generally  speaking, 
carry  the  ball.  It  may  mean  more  work  for  them,  but  at  the  same  time  it 
provides  greater  job  satisfaction  and  is  a  recognition  of  abilities.  With- 
out this  type  of  thing,  there  is  no  real  way  to  provide  recognition.  We 
are  not  able  to  promote  from  within  -  we  can't  make  a  commissioner  or  board 
member  Grade  1,  or  Grade  2,  or  Grade  3.  We  therefore  must  provide  what 
recognition   we   can   as   we   can. 

Morale  is  a  difficult  thing  to  measure  or  to  see.  At  times  you  can 
feel  that  it  is  high,  at  other  times  low,  and  almost  anything  can  turn  it 
in  either  direction.  In  my  agency  we  make  a  very  conscious  effort  to 
ensure  that  all  members  are  fairly  treated,  on  the  basis  that  if  they  feel 
fairly  treated  they  will  turn  in  as  good  a  performance  as  they  can.  The 
problem  is  how  to  do  this  knowing  that  abilities,  background,  and  training 
are  different.  This  is  an  administrative  problem.  For  example,  the  CPC 
has  four  main  functions  in  which  the  Commissioners  are  actually  involved. 
The  first  is  the  preparation  of  a  decision  on  a  pension  application  at  the 
first  level.  This  is  done  using  documentary  file  reference  and  research, 
but  without  the  benefit  of  a  formal  personal  appearance.  Each  Commissioner 
is  allowed  to  work  at  his  own  speed  using  his  own  methods  of  production, 
but  -  a  record  is  kept  of  the  number  of  such  decisions  written  and  at  the 
end  of  the  year  a  confidential  report  is  issued  to  each  Commissioner 
setting  out  his  production  compared  to  the  average  production  of  all  the 
Commissioners.  While  no  Commissioner  is  told  of  his  contemporaries' 
production  he  is  made  aware  of  where  he  stands.  For  example,  it  may  be 
pointed    out    to    him    that    one-third    of    the    Commissioners    prepared    two-thirds 
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of  the  decisions  at  this  level.  This  provides  hira  with  a  target  and  the 
reaction  is  predictable.  The  good  producers  want  to  remain  in  that  top 
one-third,  while  the  poorer  producers  recognize  the  problem  and  strive  to 
get    to    that    top  one-third. 

Each  week,  two  Commissioners  are  assigned  to  work  together  as  a 
quality  control  to  check  these  decisions  of  the  other  Commissioners.  Under 
our  method,  one  Commissioner  first  studies  the  case,  writes  a  decision,  and 
two  others  are  quality  control.  They  must  all  three  agree  in  all  respects 
before  the  decision  can  be  signed  as  a  formal  decision  of  the  Commission  at 
the  first  level.  The  Commissioners  on  quality  control  are  changed  each 
week.  Another  group  of  Commissioners  -  who  are  also  changed  each  week  - 
are  assigned  to  work  together  as  a  decision-making  group  in  the  area  of 
certain  ancillary  benefits.  A  major  function  of  the  Commissioners  is  to 
sit  on  Entitlement  Boards  and  Assessment  Boards.  These  are  really  the 
first  level  of  hearing  where  there  is  any  degree  of  formality  and  where  the 
applicant  appears  in  person  to  give  evidence.  He  may  have  witnesses  and  is 
usually  also  represented  by  counsel.  For  these  claims  the  Commissioners 
travel  to  various  centres  in  Canada.  Each  Commissioner  is  on  the  road  an 
average  of  about  20  weeks  a  year  -  and  we  are  careful  to  ensure  they  are 
all  within  striking  range  of  that  average.  We  try  to  give  a  fair  division 
of  "good"  trips  to  everyone,  as  well  as  their  share  of  the  more  deadly 
ones.  For  example,  we  try  to  arrange  a  hearing  in  the  Gaspe  area  each 
autumn  because  some  of  our  members  like  to  vacation  there  which  they  can  do 
before  or  after  the  hearing.  Our  maritime  members  always  seem  happy  to  be 
assigned  to  a  hearing  in  Halifax  or  Saint  John  or  Charlottetown ,  and  almost 
all  our  members  want  to  go  to  Vancouver.  We  try  to  meet  requests,  but  of 
first  importance  is  the  composition  of  the  particular  Board.  We  want  a 
doctor,  a  lawyer  and  layman  on  each,  but  that  is  hard  to  arrange  and  is  not 
as  important  as  having  a  mix  of  attitudes.  We  have  some  people  who  are 
bleeding  hearts  and  others  who  are  known  as  hard  liners.  If  we  have  a 
bleeding  heart  we  must  be  careful  not  to  have  another  on  the  same  board, 
and  similarly  with  the  hard  liners.  We  have  to  adjust  with  middle-of-the- 
roaders. 
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With  assignments  being  carefully  watched  and  balanced,  all  our  mem- 
bers   feel    that    they  are   being    fairly   treated. 

I  am  sure  most  administrative  tribunals  have  a  difficult  time  in  the 
training  of  new  members.  Many  tribunals,  being  smaller  than  the  Canadian 
Pension  Commission,  would  probably  have  an  even  more  difficult  time.  I 
have  heard  of  agencies  where  the  members  are  introduced  to  their  col- 
leagues, a  few  senior  members  of  the  support  staff,  shown  their  offices, 
given  a  copy  of  the  statute  involved  -  or  statutes  if  there  are  more  than 
one  -  told  to  read  it  and  ask  questions  if  any  come  to  mind  -  and  a  few 
days  later  they  are  thrust  into  a  hearing.  This,  to  ray  mind,  is  on-the- 
job-training  at  its  worst,  remembering  that  many  persons  appointed  to  these 
tribunals  have  very  little  if  any  background  in  the  fields  in  which  they 
will  be  adjudicating  or  regulating,  and  minimal  knowledge  of  what  they  are 
supposed    to   be  doing. 

In  our  Commission  we  give  a  new  Commissioner  a  three  to  six  month 
break-in  training  period.  It  normally  starts  with  a  general  discussion 
with  me  -  to  indicate  the  purpose  of  the  organization  -  and  then  a  period 
of  meeting  other  members  of  the  Board  and  senior  staff,  and  a  quick  read 
through  of  the  principal  statute.  Following  that  they  are  basically  as- 
signed to  one  Commissioner  as  a  senior  tutor  who  takes  them  through  the 
statute,  gets  them  involved  in  principles,  and  explains  our  publications, 
policies  and  practices.  In  addition  to  the  prime  tutor,  there  may  be  two 
or  three  others  who  tutor  and  discuss  specific  areas  and  subjects.  They 
also  get  a  reasonably  good  introduction  to  the  major  information  producing 
areas  and  other  fact-finding  and  recommendation  areas  of  the  staff  with 
whom  they  will  be  dealing.  After  a  reasonable  period  of  this,  the  new  mem- 
ber is  assigned  as  an  observer  with  a  quality  control  group  for  a  week  at  a 
time.  Then,  for  a  break,  he  is  sent  out  to  observe  an  Entitlement  Board  in 
action  for  a  week  at  some  nearby  sitting.  He  will  come  back  and  try  his 
hand  at  writing  a  decision  or  so  which  will  be  severely  criticized  by  his 
prime  tutor  or  the  Chairman  or  Deputy  Chairman.  He  will  sit  in  on  discus- 
sions with  his  more  experienced  colleagues;  he  will  sit  as  an  observer  on 
the    group    dealing     with    ancillary     benefits;     he     will     be     appointed     as     an 
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observer  on  a  select  group  allocated  to  a  particular  point  or  subject  to 
study  or  on  a  committee  of  interpretation;  he  will  be  encouraged  to  talk, 
and  ask  questions  and  to  spend  any  free  time  with  his  colleagues  in  our 
Board  Room  to  listen  -  to  enquire  -  and  to  absorb  and  will  again  be  an 
observer  with  a  quality  control  group.  Then  and  only  then  do  we  feel  he  is 
ready  to  start  work.  He  is  then  started  gradually  and  all  his  production 
is  watched  and  checked  closely  for  at  least  a  year  before  we  begin  to  feel 
comfortable.  By  that  time  we  should  know  whether  our  new  member  is  going 
to  be  good,  bad  or  indifferent  -  whether  he  is  careful  or  sloppy  in 
thinking  and  writing  -  whether  he  is  a  bleeding  heart  or  a  hard  liner  or  a 
middle-of-the-roader  -  whether  he  is  going  to  be  a  member  of  the  team  or 
whether  he  is  going  to  be  a  trouble-maker.  All  of  this  adds  up  to  the  new 
member  being  aware  that  we  are  concerned  about  him  as  well  as  about  our  own 
reputation. 

After  some  months  there  is  another  problem  -  the  bloom  is  off  the 
rose.  The  job  -  the  position  -  the  kudos  of  being  a  member  of  an  adminis- 
trative tribunal  -  begins  to  fade,  and  you  start  to  wonder  what  you  have 
let  yourself  in  for.  Aside  from  a  reasonably  good  salary  and  possibly 
living  out  of  a  suitcase  more  than  you  thought  you  would  or  would  like  to, 
how  do  you  keep  yourself  motivated?  And  how  does  your  chairman  keep  you 
motivated?  Again,  it  has  to  be  recognized  that  each  person  is  an  individu- 
al. He  is  different  and  different  approaches  appeal.  What  we  do  generally 
seems  to  work,  but  with  a  different  type  of  tribunal  it  may  not.  It  quick- 
ly becomes  obvious  if  the  new  member  has  a  special  aptitude  or  a  special 
interest.  We  have  some  who  are  good  researchers  -  some  who  are  good 
writers  -  some  who  can  relate  medical  knowledge  to  pension  law  better  than 
others.  Everyone  has  something  at  which  he  excels.  Using  this  knowledge, 
I  try  to  allocate  work  in  such  a  way  as  to  take  advantage  of  these  abili- 
ties. Consciously  or  not,  the  individual  member  recognizes  that  his 
abilities  are  being  appreciated  and  that  helps  provide  that  little  added 
boost  needed  to  maintain  interest  in  the  job.  Asking  members  to  take  on 
added  responsibilities  also  provides  a  spirit  of  being  a  part  of  an  on- 
going,   live    organization   as   opposed    to   being    just    another   member. 
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It  is  normal  in  many  tribunals  for  the  assigned  chairman  of  a  hearing 
to  be  the  senior  member.  While  we  do  this  to  a  major  extent,  I  have  con- 
sistently told  ray  Commissioners  that  appointments  at  hearings  and  in  other 
areas  will  not  necessarily  be  based  on  seniority.  1  seek  the  best  people 
available  for  specific  functions.  Some  of  our  most  senior  members  will 
never  be  chairmen.  With  some  it  may  be  a  lack  of  ability  to  communicate 
orally;  with  others,  a  lack  of  knowledge  or  depth  -  or  even  the  inability 
to  think  quickly  enough.  At  the  same  time  we  have  a  firm  program  of  bring- 
ing some  of  the  weaker  members  or  more  junior  members  forward  and  giving 
them  a  chance  to  chair  a  session.  If  they  do  an  acceptable  job  they  will 
be  used  again  and  again  until  they  gain  the  strength  and  assurance  with  the 
result  that  we  all  benefit.  It  is  not  unusual  for  a  junior  member  to  be 
chairman  at  a  specific  hearing  and  for  a  senior  Commissioner  to  be 
allocated  the  junior  member's  spot.  They  all  realize  that  the  selections 
made    this   way  are    for   a    specific    purpose. 

Let's  leave  the  members  for  a  few  minutes  and  discuss  the  staff.  For 
the  great  bulk  of  order-in-council  appointees  -  you  members  of  boards  and 
commissions  -  this  is  your  first  experience  in  working  as  a  part  of  the 
Public  Service.  You  may  have  been  conditioned  by  press  reports  and  other 
comments  you  have  heard  from  time  to  time  that  the  public  service  is  the 
biggest  rip-off  in  the  country  -  that  its  members  are  overpaid  -  do  a  mini- 
mal amount  of  work  -  have  no  sense  of  loyalty  or  purpose,  and  so  on.  Let 
me  say  to  you  "Don't  believe  it".  Sure  there  are  lead  swingers.  Any 
organization  this  large  is  going  to  have  people  who  will  do  their  utmost  to 
get  all  they  can  and  give  as  little  as  possible  in  return.  But  by  the  same 
token,  you  will  probably  be  pleasantly  surprised  to  find  that  the  bulk  of 
the  staff  look  upon  their  jobs  as  a  way  of  expressing  their  "thing".  They 
are  as  anxious  to  be  a  success  at  their  level  as  you  are  at  yours.  Most  of 
them  are  younger  and  many  still  have  to  find  their  direction,  but  given  an 
appropriate  project,  direction,  and  leadership,  they  will  almost  invariably 
produce. 

Now  -  your  own  relationship  with  staff.  First  and  foremost,  remember 
what     I    said    earlier.         It     is     your    chairman     who    has     the     "supervision    and 
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control  over  the  work  of  the  staff".  It  is  not  you.  You  may  have  one  or 
two  persons  specifically  assigned  to  work,  for  you,  and  that  is  one  thing, 
but  generally  the  chairman  is  the  person  with  authority  over  the  staff,  and 
it  is  at  his  level  that  the  era  pi  oyer- employee  relationship  exists.  The 
chairman,  as  a  deputy  head  or  chief  executive  officer  has  the  legislated 
authority  under  the  Public  Service  Employment  Act  to  recommend  that  staff 
members  be  demoted  or  released  from  employment.  It  is  the  chairman  who  may 
exercise  delegated  authority  to  hire  or  promote  staff.  The  chairman  is  the 
final  authority  within  the  board  or  commission  organization  to  hear  and 
consider  a  grievance  of  an  employee.  It  is  the  chairman  who  is  responsible 
for    all    supervisory    functions    over    the    staff. 

There  is  no  surer  way  to  ensure  a  lack  of  co-operation  than  to  stand 
on  your  dignity  and  insist  that  a  staff  member  do  something  or  provide  you 
with  a  specific  service  because  you  are  "Commissioner  So  and  So".  As  an 
example,  some  time  ago  the  Secretary  to  our  Commission  sent  a  memo  to  all 
Commissioners  explaining  a  particular  problem  we  were  having  and  concluded 
by  saying  "The  Commissioners  are  asked  for  their  co-operation".  One  Com- 
missioner sent  the  memo  back  with  the  word  "asked"  circled  and  the  comment 
"Commissioners  never  take  instructions  from  staff".  It  will  take  a  while 
for  ruffled  feathers  to  settle  and  that  Commissioner  will  no  doubt  find 
that  for  some  time  the  service  he  receives  from  the  staff  may  not  be  up  to 
the    standard    received    by  his   colleagues. 

Remember  that  you  are  not  the  manager  of  the  staff  and  that  their 
duties  and  responsibilities  are  usually  clearly  delineated.  It  is  most 
important  to  remain  within  proper  channels  of  communication  -  don't  take 
shortcuts.  There  is  no  better  way  to  break  down  morale  than  for  members  to 
leap  frog  the  heads  of  departments  and  to  ask  junior  members  to  do  specific 
jobs,  or  to  stop  a  staff  member  in  the  corridors  and  ask  him  to  take  on  a 
task   which  may   not    be    a    part    of    his   actual    responsibility. 

Remember  that  there  is  a  dividing  line  between  the  more  senior  per- 
sons like  yourselves  and  the  support  staff  with  respect  to  rights  and 
privileges.       You    have    your    salaries    set    by    Cabinet.       You   are    not    entitled 
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to  overtime  and  the  benefits  you  have  with  respect  to  vacation,  management 
insurance,  sick  leave  and  this  type  of  thing  are  determined  by  the  Cabinet 
or  Treasury  Board.  The  support  staff  on  the  other  hand  operate  under  col- 
lective bargaining  agreements  and  most  of  them  are  entitled  to  overtime  or 
compensatory  leave  in  lieu,  and  other  benefits  as  established  in  the  agree- 
ments,   including    specific    pay   increases  at    specific    times. 

If  you  are  doing  a  special  job  be  sure  to  find  out  what  staff  help 
will  be  available.  You  can  be  sure  that  any  indiscriminate  taking  of  staff 
for  your  project  will  be  bound  to  disturb  the  day-to-day  workings  of  your 
agency   -   and    your    chairman   won't    like    that. 

A  number  of  agencies  have  staffs  which  do  a  considerable  amount  of 
preparatory  work  and  who  may  make  recommendations  to  you,  which  you  can 
accept  or  reject.  A  common  criticism  is  that  the  staffs  make  the  decisions 
and  that  the  board  members  are  merely  rubber  stamps  for  the  purpose  of 
legality.  Don't  fall  into  that  trap.  The  responsibility  for  the  decision 
is  yours.  Even  with  their  recommendations  you  must  check  and  research  and 
make  the  decisions.  They  help  you  by  setting  up  the  case  and  the  informa- 
tion available  and  by  pointing  out  the  legislative  factors  and  policy 
interpretations  -  but  the  decision  is  yours.  Certain  members  of  the  staff 
will  no  doubt  in  time  take  certain  positions  which  will  almost  be  encased 
in  concrete.  Watch  for  these.  Don't  let  yourselves  be  anything  but  inde- 
pendent. Take  advice  -  all  you  can  get  -  but  weigh  it.  Your  job  is  to 
make  an  impartial  decision  after  weighing  all  the  factors.  If  you  feel 
that  you  haven't  been  given  the  whole  story,  ask  for  more  information.  It 
is  most  important  that  members  of  the  staff  be  made  to  feel  that  they  are 
necessary  parts  of  the  overall  operation  and  not  just  an  unidentified 
digit.  An  occasional  thank  you  sent  back  to  someone  who  has  done  a  good 
job  in  getting  information  or  in  the  preparation  of  documentation  or  what- 
ever, will  pay  dividends.  Everyone  wants  to  be  appreciated,  particularly 
those   who   do   a   good    job   and    know   they  do   a  good    job. 

We  have  no  hard  and  fast  rules  respecting  personal  relationships  with 
the    staff.    Some   organizations    feel    that    fraternization   is   not   a   good    thing. 
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that  the  use  of  first  names  breaks  down  the  respect  and  authority.  Others 
take  the  opposite  view.  Really,  this  becomes  a  matter  of  style  of  leader- 
ship and  I  would  hesitate  to  try  to  suggest  any  particular  style.  Never- 
theless, I  have  found  that  the  staff  seems  to  appreciate  your  recognition 
of  the  fact  that  they  exist  and  that  they  exist  to  serve  you.  Brief  at- 
tendance at  staff  functions,  an  ability  to  mingle  and  talk  to  the  various 
members  and  show  that  you  know  who  they  are  and  what  they  do,  always  seems 
to  be  appreciated  and  invariably  seems  to  provide  a  boost  to  morale.  At 
the  same  time,  you  shouldn't  seek  out  staff  parties  and  insert  yourself 
when  you  really  aren't  wanted  or  where  you  can  inhibit  the  pleasures  of  the 
staff.  Be  with  them  -  help  them  -  know  them,  but  don't  make  things  awkward 
for  them.  Let  me  give  you  an  example.  Our  Boards  travel  across  the  coun- 
try. The  members  are  accompanied  by  a  Court  Reporter.  After  the  hearings 
or  in  the  late  afternoon  before  dinner,  the  members  will  often  get  together 
for  an  hour  or  so  and  will  frequently  invite  the  Court  Reporter  to  join 
them  as  they  discuss  the  day's  doings.  Some  reporters  like  it  -  have  a 
drink,  stay  a  short  while  and  leave.  But  others  are  offered  one  drink 
after  another  and  may  find  themselves  being  embarrassed  both  by  the  gener- 
osity of  the  Commissioners  and  the  direction  of  the  discussion.  When  the 
reporters  are  of  a  different  sex  it  adds  a  third  dimension  which  can  and 
sometimes  does  cause  complications.  Too  much  of  this  particular  sort  of 
fraternization  can  cause  problems  because  of  the  need  for  fast  and  careful 
work  on  the  part  of  the  Court  Reporter  -  and  when  he  or  she  gets  to  the 
point  of  calling  you  "Bill"  or  "Joe"  or  "Mary"  and  spends  too  much  time 
with  you  on  a  social  plane  you  are  not  in  a  position  to  be  as  firm  about 
your  needs,  or  as  complaining  about  their  standards  of  work  as  you  would 
possibly  like. 

A  great  deal  of  what  1  have  been  talking  about  could  come  under  the 
heading  of  "morale".  In  our  type  of  job  we  must  constantly  keep  a  sense  of 
purpose  in  front  of  us.  Nothing  will  keep  morale  at  a  higher  peak  than  the 
knowledge  that  there  is  purpose  to  what  we  are  doing.  It  is,  in  my  view, 
of  tremendous  importance,  for  all  members  and  staff  to  know  and  to  be 
reminded  from  time  to  time  of  the  reason  for  our  existence  -  the  reason  why 
our  Commission  exists  at  all.   Some  tend  to  act  as  if  the  reason  for  the 
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existence  of  the  Commission  is  to  provide  employment  for  ourselves  and 
those  who  work  for  us,  or  to  provide  an  opportunity  for  an  empire  builder. 
Nothing  could  be  further  from  the  truth.  We  -  all  of  us  -  are  merely 
instruments  to  be  used  in  the  process  of  determining  something  which  will 
vitally  affect  someone  or  some  group  or  the  Canadian  public  generally.  In 
keeping  this  in  mind  we  must  be  aware  of  who  our  clients  are  and  why  they 
are  our  clients.  Whether  you  are  with  the  Pension  Commission,  or  the 
Immigration  Appeal  Board  or  the  Parole  Board  or  the  Public  Staff  Relations 
Board  or  the  National  Energy  Board  or  the  Livestock  Feed  Board  or  the 
Fisheries  Prices  Support  Board,  every  decision  you  make  affects  people,  one 
way  or  another.  I  try  to  impress  on  our  Commissioners  and  staff  that  we 
are  not  dealing  with  "files"  or  with  "cases",  but  with  "people".  A  wrong 
decision  in  our  business  could  result  in  a  disabled  veteran  and  his  wife 
not  receiving  as  much  as  $250,000  in  their  joint  lifetimes,  or  conversely, 
the  tax  payer  being  stuck  for  a  quarter  million  dollars  in  payments  which 
are  not  justified.  So  -  every  so  often  stand  back  and  take  a  look  at 
yourself  and  ask  yourself  why  you  are  there.  What  is  the  purpose  of  your 
agency?  Is  it  going  in  the  right  direction?  Is  it  responsive  to  the 
public  and  private  interests  which  are  affected  by  its  decisions?  It  is  a 
good  idea,  if  it  can  be  arranged,  to  periodically  get  together  with  the 
other  members  just  to  talk  generally.  Why  are  we  here  and  where  are  we 
going?  What  is  ahead  and  why?  Are  we  carrying  out  our  functions?  It  is 
not  always  easy  to  arrange  these  types  of  sessions  but  even  a  regular 
coffee  get  together  sometimes  helps. 

Good  morale  can  be  destroyed  much  easier  than  it  can  be  built  and  one 
sure  way  to  destroy  it  is  to  keep  information,  both  good  and  bad,  from  the 
other  members  or  staff.  Discontent  feeds  on  rumors.  Mechanisms  to  keep 
people  informed  of  developments  must  be  established  within  agencies.  Mem- 
bers have  a  special  responsibility  here  to  ensure  that  items  that  come  to 
their  attention  are  properly  disseminated  for  the  benefit  of  all  those  who 
should  know.  There  should  be  a  continual  effort  to  make  sure  that  those 
involved  in  any  aspect  of  what  the  agency  is  doing,  or  a  particular  branch, 
are  aware  of  what  is  happening.  There  are  numerous  ways  of  doing  this  -  by 
informal  get  togethers,  or  by  formal  meetings,  or  by  passing  information  to 
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the  supervisory  level,  or  by  circularizing  the  staff  on  a  regular  or  ir- 
regular basis. 

I  send  out  a  periodic  report  to  each  member  of  the  staff,  both  at  the 
Head  Office  and  the  District  Offices.  In  this  I  tell  them  what  we  have 
accomplished  in  the  past  period  and  where  we  are  going  -  what  our  goals  are 
and  how  we  appear  to  be  reaching  them,  and  make  a  point  of  saying  that  we 
in  the  Head  Office  would  not  be  able  to  do  our  jobs  effectively  without 
being  fed  by  and  receiving  the  full  support  of  those  of  our  staffs  in  the 
Districts. 

Nothing  is  more  destructive  of  morale  than  criticizing  your  col- 
leagues or  staff  behind  their  backs.  You  can  be  sure  that  it  will  always 
come  back  to  haunt  you.  There  are  a  number  of  other  factors  that  must  be 
watched.  Members  of  boards  and  commissions  sometimes  have  a  tendency  to 
play  God,  and  this  can't  be  accepted.  You  must  act  always  in  concert  with 
your  organization.  In  our  Commission,  and  I'm  sure  it's  the  same  in 
others,  we  will  adopt  an  interpretation  or  a  policy,  but  the  decision  to 
adopt  the  policy  or  interpretation  may  not  be  unanimous.  Nevertheless,  we 
expect,  and  insist,  that  all  members  conform  to  it  and  act  upon  it.  If  we 
have  a  maverick  who  says  "This  is  Commission  policy,  but  I  don't  agree: 
therefore,  I  will  make  an  opposite  decision",  we  have  a  real  problem  -  not 
only  with  that  individual  member  who  is  undercutting  the  organization,  but 
with  the  morale  of  the  entire  organization.  Our  Commissioners  and  staff 
see  our  dirty  linen  being  laundered  in  public  and  they  are  left  hanging, 
not  knowing  what  to  do  next  to  support  a  policy  which  is  being  cut  away  at 
the  roots.  That  is  not  to  say  that  there  cannot  be  dissents.  There  are 
many,  but  they  are  based  on  a  weighing  of  the  facts  to  be  considered  within 
the  Commission  policy. 

You  may  have  some  problems  from  time  to  time  in  dealing  with  the  news 
media  and  there  will  no  doubt  be  many  times  when  news  coverage  of  what  you 
have  done  or  not  done  will  be  so  coloured  or  so  devoid  of  factual  detail 
that  you  will  wonder  how  a  reporter  could  be  so  lacking  in  integrity  as  to 
write  a  story  without  bothering  to  check  his  facts.  With  all  due  respect 
to  the  members  of  the  press,  this  happens  more  often  than  it  should. 
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An  important  first  point  to  make  in  dealing  with  the  media  is  to  rea- 
lize that  properly  handled  it  can  be  an  instrument  of  good  public  relations 
for  the  agency.  I_f^  and  1  underline  i{_  the  media  people  are  well  informed 
on  the  rationale  of  your  agency's  decisions,  their  reporting  will  likely  be 
more  balanced  and  the  stories  fed  to  the  public  will  be  more  apt  to  be  ac- 
curate and  may  even  help  to  educate  the  public  as  to  your  policies  and 
goals. 

A  lot  depends  on  the  agency  you  are  with.  Most  quasi- jud icial  agen- 
cies tend  to  keep  a  low  profile.  They  just  proceed  to  do  a  job,  with  mini- 
mal interference  from  the  politicians  and  the  department  to  which  they  are 
attached.  By  the  very  nature  of  their  independence  of  action,  they  are  not 
seeking  publicity. 

In  this  group  a  passive  posture  with  the  press  may  be  the  way  to  pro- 
ceed. In  my  agency  we  have  in  recent  years  taken  this  passive  posture. 
Our  job  is  to  consider  the  award  of  pension  benefits  as  a  result  of  death 
or  disability  caused  by  service  to  the  nation.  We  handle  many  thousands  of 
such  applications  each  year  -  and  each  year  half  a  dozen  or  so  become 
"causes  celebres"  in  a  local  area  because  the  applicant  did  not  receive  the 
award  he  felt  he  was  entitled  to.  The  local  press  usually  runs  a  front 
page  story  full  of  distorted  facts  or  untruths  indicating  what  miserable 
characters  we  really  are.  Generally  speaking,  we  ignore  such  reporting  on 
the  basis  that  getting  into  an  argument  in  print  does  nothing  for  our  image 
and  the  negative  reporting  is  more  quickly  forgotten  than  if  we  had  fanned 
the  flame  by  writing  a  denial.  On  the  other  hand,  sometimes  something  is 
so  blatant  that  it  can't  be  ignored.  We  had  one  such  case  not  long  ago 
when  it  was  reported  that  a  very  severely  disabled  veteran  who  had  suffered 
an  amputation  had  applied  to  us  for  an  increase  in  his  pension  and  was 
turned  down.  He  died  the  day  he  received  the  negative  decision.  The 
implication  in  the  newspaper  report  was  that  if  we  had  not  been  such 
miserable  people  we  would  have  given  him  an  increase  and  he  would  still  be 
alive.  As  far  as  the  death  went,  normally  I  would  not  have  bothered  reply- 
ing to  the  allegation.  Statistically,  about  2,450  veterans  die  each  month 
and  we  can't  do  much  about  it.    In  this  case,  however,  the  newspaper 
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editorialized  about  the  shameful  way  Canada  treats  her  war  wounded  and 
referred  to  this  particular  veteran  who  was  so  seriously  disabled  and  who 
was  being  held  to  a  less  than  subsistence  level  of  $247.00  a  month  for  him- 
self and  his  family.  The  fact  is  that  the  amputation  was  not  related  to 
his  service  in  any  way,  but  he  did  have  a  heart  condition  and  other  ail- 
ments for  which  a  pension  had  been  awarded  to  him  many  years  earlier.  It 
was  being  paid  at  a  rate  of  $1,200.00  a  month  -  tax  free.  Part  of  this 
payment  was  because  it  was  recognized  he  needed  an  attendant  for  certain 
purposes.  He  had  applied  for  an  increase  of  approximately  $100.00  a  month 
in  the  allowance  for  an  attendant,  and  it  was  a  negative  decision  on  that 
point  which  was  received  on  the  day  of  the  pensioner's  death.  A  letter  was 
written  to  the  editor,  and  it  is  this  sort  of  thing  that  I  normally  don't 
let  go  by  unchallenged.  Sometimes  a  letter  is  written  but  often  a  phone 
call  is  made.  We  have  achieved  good  co-operation  with  Action  Line,  Star 
Probe  and  the  CBC  Ombudsman  in  that  they  now  tend  to  call  us  and  discuss 
their  information  before  putting  their  story  out  to  the  public  -  often,  but 
not  always.  I  might  add  that  the  morale  within  the  Commission  received  a 
boost  when  it  was  recognized  that  there  had  been  public  correction  of  mis- 
information. 

Press  conferences  and  press  releases  are  good  if  used  sparingly,  and 
if  there  is  really  a  story  to  be  released.  The  press  doesn't  like  to  be 
"used".  We  had  very  major  changes  to  our  legislation  some  time  ago  and  on 
a  trip  across  Canada  I  held  a  series  of  press  conferences  -  radio  and  tele- 
vision appearances.  But  if  there  is  nothing  really  to  say,  don't  bother  - 
the    press   doesn't    like    to    have    its    time    wasted. 

If  your  agency  has  a  public  relations  officer,  use  him  as  the  contact 
point  but  be  sure  he  knows  what  he  is  talking  about  and  what  message  you 
are   trying    to   get   across. 

It  sometimes  happens  that  reporters  are  not  satisfied  with  speaking 
to  a  press  officer.  They  want  to  talk  to  the  persons  making  the  decisions. 
Here  you  must  be  careful  because  you  could  put  yourself  and  your  agency  in 
a    compromising    position    very    easily.       I   would    suggest    that    you  may    talk    in 
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generalities  to  a  reporter  but  you  should  never  discuss  with  him  any  case 
under  consideration.  Remember,  you  are  rendering  what  amounts  to  a  judi- 
cial decision  and  you  will  never  hear  of  a  judge  explaining  the  rationale 
of  his  decision  to  a  reporter,  other  than  possibly  providing  the  written 
reasons  for  decision.  I  would  suggest  you  work  on  the  same  principle. 
Your  particular  tribunal,  however,  may  have  a  policy  of  not  only  writing 
its  decisions  with  crystal  clarity,  but  it  may  also  be  prepared  to  defend 
them  publicly.  In  cases  like  this,  I'd  suggest  that  you  leave  that  part  of 
the  job  to  your  chairman  who  will  either  do  the  job  himself  or  arrange  for 
someone  to  do  it.  Members  of  the  media  who  know  their  jobs  can  very 
easily,  by  asking  the  right  questions  to  different  members  of  a  board, 
establish  discrepancies  and  conflicts  between  members.  At  the  same  time 
your  tribunal  will  no  doubt  have  many  policies,  regulations  or  interpreta- 
tions under  which  it  works.  I  have  never  hesitated  about  trying  to  explain 
our  operation  to  any  inquiring  reporter.  We  may  not  always  have  agreed, 
but  at  least  he  was  better  equipped  to  write  a  fair  story.  Most  reporters 
will   be    fair    if    they   know  the    facts. 

On  this  subject  I  should  stress  a  public  relations  point.  Whether 
with  the  media  or  the  public,  return  phone  calls.  Waiting  upsets  a  person, 
especially  a  reporter  who  has  a  deadline.  If  a  call  isn't  returned,  a 
story  can  easily  be  produced  which  has  a  wrong  or  biased  slant  just  because 
an    "anti"    feeling    has   been   developed. 

When  answering  questions,  be  honest.  Do  not  be  more  evasive  than 
absolutely  necessary.  If  you  are  not  open  and  truthful,  it  will  probably 
result  in  an  unflattering  report  or  an  implication  that  your  agency  doesn't 
know  what  it  is  doing!  In  dealing  with  the  press  it  will  go  a  long  way  if 
you  try  to  be  helpful,  if  you  are  precise  and  if  you  recognize  that  re- 
porters are  just  people  who  may  have  no  basic  knowledge  of  your  subject  but 
who  want  to  learn  enough  in  five  or  ten  minutes  to  inform  the  community  - 
and    that  often   they  see    themselves  on  a  high  moral    plane. 

Every  tribunal  and  every  agency  has  someone  or  some  group  on  the 
fringes    who    are    really    lobbyists    and    who    see    themselves   as    people   who    can 
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and  do  influence  legislation  and  decisions  of  tribunals  or  other  agencies. 
These  are  people  with  special  interests  who  must  always  have  a  shopping 
list  and  the  minute  one  item  is  ticked  off  the  list  another  is  added.  This 
method  of  operation  is  necessary  for  thera  if  they  are  to  maintain  their  own 
status. 

We  tend  to  think  of  the  American  pattern  of  registered  lobbyists. 
Although  we  do  not  have  such  a  thing  in  Canada,  we  do  have  any  number  of 
industry  associations  which  maintain  a  continuing  liaison  with  Members  of 
Parliament,  departmental  officials  and  the  administrative  agencies  related 
to  the  field  in  which  they  are  interested.  Some  represent  certain  segments 
of  the  public  interest,  such  as  the  Consumers'  Association,  and  lobby  for 
their   points   of   view. 

Those  of  us  in  administrative  tribunals  tend  to  become  isolated  in 
our  own  ivory  towers  and  in  our  narrow  specialties  and  we  may  get  out  of 
touch  with  a  broader  public  interest  or  an  industry  or  public  group  reac- 
tion. These  groups  cannot  be  ignored,  but  any  contact  must  be  carefully 
handled  to  avoid  any  suggestion  of  undue  influence  or  even  identification 
with  any  one  interest  group.  In  the  regulatory  agencies,  there  is  always 
the  danger  that  matters  being  discussed  with  a  special  interest  group  will 
develop  from  discussion  of  general  concerns  to  matters  relating  to  specific 
applications.  Members  must  be  careful  not  to  discuss  in  private  meetings 
matters  which  their  tribunal  has  or  will  have  under  consideration  or  which 
may  become  the  subject  of  public  hearings.  The  more  "judicial"  the 
agency's  function,  the  more  care  its  members  will  need  to  exercise.  As  a 
general  rule  it  is  good  not  to  meet  with  applicants  or  their  counsel  during 
any  period  when  they  have  an  application  before  the  tribunal  so  that 
impartiality    in   judgment    will    be    apparent. 

There  was  a  commission  of  inquiry  some  years  ago  into  the  operation 
of  the  Canadian  Pension  Commission  and  one  of  the  items  which  received  sub- 
stantial publicity  was  the  fact  that  the  members  of  the  Commission  who 
heard  the  claims  were  often  seen  having  coffee  with  the  members  of  the 
Bureau     of     Pensions     Advocates     who     presented     the    claims    on    behalf    of     the 
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veterans.  As  ridiculous  as  it  seemed  to  those  concerned,  fears  were  ex- 
pressed to  the  inquiry  that  if  we  had  coffee  together  we  obviously  discus- 
sed the  claims  outside  of  the  sessions  and  arrived  at  our  decisions  (to  the 
detriment  of  the  claimants)  on  the  basis  of  information  not  available  at 
the  hearings.  It  sounds  far  fetched,  but  it  is  the  way  minds  work  when 
there    is  mistrust. 

Lobbying  takes  many  forms  but  a  common  one  is  the  personal  contact 
where  you  are  invited  to  lunch  or  a  cocktail  party  or  a  reception.  In 
themselves,  none  of  these  may  be  particularly  bad  things.  It  depends  very 
much  on  your  type  of  tribunal  and  the  type  of  hearing  you  conduct.  But 
there  are  some  basic  thoughts  to  consider.  Foremost,  is  that  such  gather- 
ings should  be  restricted  as  much  as  possible  to  a  work  or  serai-work  set- 
ting as  opposed  to  a  strictly  social  setting.  For  the  strictly  social 
affair  it  Is  usually  better  if  you  are  not  the  only  one  from  your  organiza- 
tion so  as  to  avoid  any  misconception  about  "private"  meetings  and  you 
should  be  sure  that  no  discussion  takes  place  on  any  subject  actually 
before  your  tribunal.  The  point  is  that  not  only  must  your  decisions  be 
absolutely  fair,  they  must  appear  to  be  so,  and  to  have  been  reached  fair- 
ly. This  can  sometimes  place  limitations  on  innocuous  social  gatherings. 
'.'^-  fjr  <ixamoie  you.  are  at  a  hearing  away  from  home  and  a  local  organization 
inviteo  participants  to  a  social  function,  it  is  not  at  all  improper  to 
attend  if  persons  representing  all  interests  are  invited.  If  only  one  side 
is    invited,    you  might    be    suspect    if    you    went. 

Generally  speaking,  there  should  not  be  many  problems  along  these 
lines.  Our  lobbyists  are  too  smart  to  cross  the  line.  Many  of  them  exer- 
cise their  lobbying  in  a  manner  which  could  loosely  be  called  "publicity 
measures".  They  do  not  usually  come  to  you  directly,  but  manage  to  get  out 
press  releases,  plant  stories  in  the  press,  arrange  radio  or  television 
interviews  etc.  Your  own  public  relations  staff  efforts,  if  well  used,  can 
help  in  making  the  public  aware  of  a  more  balanced  viewpoint.  In  the  main, 
this  is  a  fairly  sophisticated  and  expensive  system  of  lobbying,  and  cer- 
tainly most  new  appointees  to  administrative  tribunals  will  not  likely  have 
to   counter    it    for    some    time. 
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There  may  be  a  problem,  particularly  in  regulatory  agencies,  where 
staff  members  are  in  a  position  of  trust  and  where  there  is  constant  con- 
tact between  the  staff  and  industry  members  being  regulated.  Contacts  and 
friendships  may  develop  which  quite  innocently  may  result  in  swaying  a 
staff  member  towards  a  point  of  view.  This  can  also  happen  to  you  and  you 
must   be   aware   of   the   dangers. 

At  the  same  time  you  should  not  shy  away  from  all  contacts  with  such 
groups.  There  could  very  well  be  much  mutual  benefit.  The  Canadian  Pen- 
sion Commission,  for  example,  is  a  quasi- judic ial  body  dealing  in  pensions. 
In  the  course  of  a  year  I  am  sure  that  1  will  have  lunch  with  or  be  invited 
to  cocktail  parties  or  receptions  by  the  Royal  Canadian  Legion,  the  Canadi- 
an National  Institute  for  The  Blind,  the  War  Amputations  of  Canada,  The 
Prisoners  of  War  Association,  The  Hong  Kong  Veterans  Association  and  a 
number  of  others.  Specific  claims  or  cases  will  never  be  raised,  but  past 
interpretations  or  policies  of  the  Commission  may  be  touched  upon.  It  is 
much  more  likely  that  they  will  discuss  legislative  changes  which  they 
think  would  be  good  perhaps  to  get  my  viewpoint  and  to  get  a  feel  for 
whether  there  may  or  may  not  be  support  from  within.  For  example,  they  may 
have  a  grass  roots  suggestion  for  a  change  to  legislation  which  they  will 
try  out  on  me.  1  could  say  that  this  is  a  good  thought  but  it  has  such  and 
such  implications  besides  which  it  will  cost  $50,000,000.  If  you  are  going 
to  suggest  the  government  spend  an  extra  $50,000,000  on  veterans,  is  this 
where    you    want    to    spend    it? 

You  should  remember  that  these  people  are  competent  in  their  field. 
They  may  well  have  comments  or  even  grievances,  especially  on  the  adminis- 
trative or  procedural  sides  which  we  should  listen  to,  and  if  there  are 
valid  complaints  we  should  take  corrective  action.  There  can  be  a  positive 
aspect  to  such  relationships.  If  you  listen  to  their  problems,  and  if  they 
recognize  that  you  know  your  business,  they  will  accept  you  and  you  will 
probably  have  a  good  relationship.  Maybe  what  I  am  saying  is  that  careful 
lobbying,  if  both  sides  know  the  rules,  can  be  a  useful  tool  in  some  situa- 
tions,   but    you  must    be   careful    how  yuu   react    to    it. 
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I  think  we  have  a  responsibility  to  keep  the  public,  or  at  least  that 
segment  of  the  public  particularly  concerned  with  our  own  agency,  informed 
of  what  we  are  doing  -  why  we  are  doing  it  -  our  policies  -  our  decisions  - 
and   our   objectives. 

And  again,  because  of  the  different  types  of  agencies,  this  may  mean 
different    things    to   different   members. 

Most  of  us  operate  in  very  specialized  fields  about  which  the  general 
public  really  knows  nothing.  The  public  may  only  know  about  a  specific 
decision  in  a  specific  case,  often  as  interpreted  by  the  media.  One  of  our 
■najor  tasks  surely  must  be  to  keep  our  respective  publics  informed  of  what 
we  are  doing,  and  the  reasons  wtiy  we  are  doing  it.  If  you  can  get  your 
thoughts  to  the  media  you  have  made  a  step  forward  -  but  be  careful  to 
phrase  your  statements  or  press  releases  in  such  a  way  so  that  if  your  two 
pages  is  cut  to  two  sentences,  the  meat  of  your  message  will  still  be 
there. 

That  however,  is  only  part  of  what  you  can  do  to  educate  the  public. 
Public  appearances  by  members  of  the  agency  are  another.  Service  clubs  are 
UKu^lly  anxious  to  have  speakers  at  their  periodic  meetings.  1  have  spoken 
at  m  stings  of  veterans  organizations  an  untold  number  of  times,  but  have 
also  been  guest  speaker  at  any  number  of  Rotary,  Klwanis  and  similar  types 
cf   clubs.      If    you   have   a  message,    people    want    to   hear    it. 

Another,  and  one  of  the  best  ways  of  getting  your  message  across,  is 
by  the  way  you  handle  your  correspondence.  It  is  most  important  that  when 
someone  takes  the  trouble  to  write  your  agency  to  question  what  you  are 
doing,  or  to  seek  information,  that  he  receive  a  full  and  carefully  written 
individual  reply  -  with  as  little  delay  as  possible  -  and  if  there  is  going 
to  be  a  delay  before  you  can  get  a  complete  answer,  write  him  to  let  him 
know.  When  you  reply,  for  goodness  sake  write  in  the  first  person  and 
don't   let    your   answer   look  like  a    form   letter,    even   if   it    is. 

A  few  years  ago,  we  had  the  reputation  of  acting  in  a  pretty  high 
handed    manner    and    of    providing    a    minimum    of    explanation     for    what    we    were 
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doing.  I  am  very  proud  of  the  fact  that  a  number  of  Members  of  Parliament 
have  told  me  that  they  now  consider  the  Canadian  Pension  Commission  the 
best  of  all  the  government  agencies  or  departments  with  respect  to  being 
provided  with  prompt  replies  which  fully  explain  a  particular  situation.  I 
admit  to  lobbying  in  reverse.  In  addition  to  the  annual  report  which  is 
made  to  Parliament,  I  also  prepare  a  short  annual  report  to  our  own  staff 
which  may  contain  items  which  are  not  in  the  report  to  Parliament.  Copies 
of  this  report  are  sent  on  a  personal  basis  to  interested  persons  in  those 
organizations  which  lobby  us  -  like  the  Royal  Canadian  Legion,  the  National 
Council  of  Veterans  Organizations  and  so  on.  This  way  they  get  an  idea  of 
what  we  are  doing,  what  our  problems  are  and  in  many  instances  what  our 
plans  are.  During  the  year,  if  we  adopt  a  policy  which  will  have  an 
effect,  one  way  or  the  other,  on  our  body  of  clients,  we  will  invariably 
let  the  interested  organizations  know  about  it. 

Members  of  boards  and  commissions  sit  on  various  types  of  hearings 
and  decide  on  matters  which  affect  the  economic  and  personal  rights  of 
people.  I  stressed  before  that  it  is  important  to  remember  you  are  dealing 
with  people.  It  is  also  important  that  the  people  with  whom  you  are  deal- 
ing have  respect  for  and  confidence  in  your  board.  This  will  only  happen 
if  you  are  honest  and  fair  and  impress  upon  the  claimant  that  he  is  appear- 
ing in  a  form  of  judicial  process  which  is  just  and  impartial  and  that  he 
will  be  treated  as  properly  as  if  he  were  before  the  courts.  In  doing  this 
it  is  important  that  there  be  a  sense  of  dignity  and  decorum  which  is 
characteristic  of  the  courts,  but,  in  most  cases,  without  the  same  formal- 
ity. The  judicial  processes  in  Canada  are  held  in  very  high  regard  -  the 
administrative  tribunals  should  be  held  in  no  less  respect.  We  frequently 
receive  letters  from  claimants  who  appear  before  us  to  thank  us  for  a  fair 
and  well-conducted  hearing.  We  also  receive  some  letters  which  are  rather 
abusive  and  accuse  us  of  almost  everything  bad.  When  this  happens  I  usual- 
ly listen  to  the  tape  of  the  proceedings  to  see  whether  there  is  validity 
to  the  complaint.  Unfortunately,  there  has  been  some  validity  once  or 
twice,  but  happily,  this  is  very  much  the  exception.  The  point  is,  though, 
that  the  members  of  tribunals  have  a  special  responsibility  to  set  high 
standards  of  personal  deportment  and  to  impress  upon  their  support  staff 
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that  every  public  action  reflects  on  this  process.  The  members,  in  their 
decorum  at  meetings  and  hearings,  in  their  attitudes  to  their  work  and  to 
the  process  in  which  they  are  engaged  have  a  tremendous  bearing  on  the  way 
the  public  and  the  staff  perceive  the  agency.  If  members  by  their  atti- 
tudes and  behaviour  indicate  a  disrespect  for  or  casualness  about  the  work 
they  are  performing,  this  will  immediately  make  itself  felt  throughout  the 
agency.  If,  on  the  other  hand,  they  set  high  standards  for  themselves  and 
the  work  of  the  agency  without  being  unduly  critical  of  their  subordinates, 
who  m.  /  not  be  able  to  quite  meet  these  standards,  it  cannot  but  be  helpful 
to  morale.  Whether  members  of  boards  or  commissions  are  aware  of  it  or 
not,  their  actions  and  attitudes  are  noted  by  their  staffs  in  minute  detail 
nd  have  a  profound  effect  on  their  staffs'  own  attitudes  and  performance 
and  "hereby  on  the  public  to  whom  we  are  ultimately  responsible. 


Appointments  and  Performance  Appraisals 

Ian  Dewar* 

I  would  like  to  start  by  saying  that  I  have  no  prepared  text.  The 
time  is  quite  short  so  I  would  like  to  keep  my  remarks  to  a  minimum.  Hope- 
fully, the  subject  is  of  sufficient  interest  to  you  that  it  will  stimulate 
questions  afterwards.  You  do  have  Gordon  Smith's  text  of  last  year  which 
somewhat  steals  my  thunder  because  as  far  as  I  can  see  he  covered  the 
subject  rather  well.  I  will  obviously  have  to  go  over  some  of  the  material 
which  he  discussed.  However,  the  topic  that  I  have  been  asked  to  address 
specifically  is  the  appointment  and  evaluation  of  members  of  administrative 
agencies . 

Let  us  then  first  look  at  the  appointment  processes  for  Governor  in 
Council  appointees.  The  first  thing  to  be  aware  of  is  that  such  appoint- 
ments are  made  by  order  in  council  as  contrasted  to  appointments  of  public 
servants  which  are  made  under  the  Public  Service  Employment  Act.  The 
Governor  in  Council  or  order  in  council  appointment  process  is  one  of  the 
three  areas  of  what  we  call  the  prerogatives  of  the  Prime  Minister  which 
the  Privy  Council  Office  is  responsible  for  administering;  the  other  two 
being  the  machinery  of  government  and  the  setting  of  government  priorities 
for  the  legislative  program.  Governor  in  Council  appointments  are  general- 
ly positions  established  by  statutes.  The  most  common  situation  is  that 
the  legislation  setting  up  a  board  or  agency  provides  for  positions  with 
the  Governor  in  Council  as  the  appointing  authority.  Some  acts  as  you  know 
set  a  term  or  a  form  of  tenure  for  these  positions  with  the  authority  for 
setting  salaries  again,  unlike  the  public  service,  being  vested  in  the 
Governor  in  Council.  There  is  no  common  legislative  drafting  instructions 
governing  what  should  be  covered  in  the  terms  of  appointment  of  board 
members  and  there  is  considerable  variation  from  act  to  act. 


*  Mr.  Dewar  is  Assistant  Secretary  to  the  Cabinet  and  the  Senior  Personnel 
Director  in  charge  of  all  policy  and  administrative  aspects  of  order  in 
council  appointments. 
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With  reference  to  the  selection  of  people  for  order  in  council 
appointments,  there  is  no  set  process  for  this.  Recommendations  for 
appointments     come      through     two      principal     channels:  one      is     the     Prime 

Minister's  Office  and  the  other  is  the  Privy  Council  Office.  The  Prime 
Minister  and  his  advisors,  as  well  as  ministers,  will  submit  names  for 
openings  as  they  occur  and  we  in  the  Privy  Council  Office,  specially  the 
Secretariat  that  1  head  up,  also  identify  people  from  the  public  service 
and  the  private  sector  as  well  that  we  consider  to  be  qualified  to  fill 
Governor  in  Council  positions.  In  the  case  of  heads  of  boards  and  agen- 
cies, the  Prime  Minister  himself  takes  a  very  keen  interest  in  the  nomina- 
tions for  these  positions.  In  the  case  of  ordinary  members,  the  primary 
interest  lies  with  the  minister  responsible  for  a  given  board  or  agency. 
The  Prime  Minister,  however,  has  the  final  authority  with  respect  to  all 
Governor  in  Council  positions  and  in  the  case  of  deputy  ministers  of 
dep'"rtments ,    he    has   virtually   the    total    say. 

After  a  decision  is  made  to  recommend  an  individual  for  a  certain 
position,  his  or  her  name  is  put  forward  in  the  form  of  a  submission  by  the 
responsible  minister  recommending  the  appointment.  We  in  the  Privy  Council 
Office,  whether  that  name  originates  from  the  political  side,  the  PMO,  or 
f'-on  the  PCO,  are  responsible  for  checking  out  the  individual  who  is  nomi- 
nated as  to  whether  he  or  she  meets  the  requirements  of  the  position.  Some 
legislation     spells     out     specific     qualifications.  In     the     case     of     the 

Canadian  Transport  Commission,  for  example,  one  of  the  vice-presidents  must 
have  been  a  barrister  or  advocate  of  ten  years  standing.  We  would  check 
this  out.  Tlie  PCO  also  does  the  security  checks  of  individuals  who  are 
being  proposed  for  Governor  in  Council  positions  if  that  is  required.  At 
the  same  time,  the  necessary  political  checks  are  carried  out  by  the  Prime 
Minister's  Office. 

Once  these  various  clearances  have  been  performed,  one  name  is  submit- 
ted to  Cabinet  and  it  is  the  responsibility  of  the  Prime  Minister  or  the 
minister  concerned  to  secure  agreement  of  his  colleagues  to  the  appointment 
of  the  individual.  Following  Cabinet  agreement,  the  order  is  signed  by  the 
Prime  Minister  and  then  goes  to  the  Governor  General  for  his  signature. 
The    appointment    becomes   effective   on    the   date    shown    in    the   order. 
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I  come  now  to  the  question  as  to  how  important  political  considera- 
tions are  in  Governor  in  Council  appointments.  If  you  read  Gordon  Smith's 
remarks  of  last  year,  you  will  see  that  he  has  commented  on  this  but  I 
would  also  say  that  while  the  government  in  power  or  the  Prime  Minister,  I 
think  in  all  fairness,  expect  to  appoint  people  to  Governor  in  Council 
positions  who  are  sympathetic  to  the  government,  there  is  certainly  no 
requirement  that  such  people  be  card-carrying  members  of  the  party  in 
power.  There  would  obviously  be  chaos,  however,  if  the  government  were  to 
appoint  members  of  boards  and  agencies  who  openly  opposed  its  policies.  I 
am  just  touching  on  that  because  your  Chairman  raised  with  me  specifically 
the   political   aspects   of   Governor    in   Council   appointments. 

As  for  the  terra  of  such  appointments  there  are  several  types  that  are 
used.  There  are  appointments  for  a  fixed  term,  "at  pleasure"  and  during 
"good  behaviour".  You  may  be  interested  to  know  that  despite  the  apparent 
differences  in  these  terras  and  the  security  of  tenure  flowing  from  them, 
during  the  time  that  I  have  been  at  the  PCO  there  never  has  been  a  case  of 
a  Governor  in  Council  appointment  being  terminated  for  causes  other  than 
the   expiry  of   the    terra,   death,    retirement,    etc. 

Turning  now  to  the  performance  evaluation  of  Governor  in  Council 
appointees,  this  is  quite  a  complex  process  and  it  varies  somewhat  depend- 
ing on  the  level  of  appointee  that  we  are  talking  about.  It  might  be 
worthwhile  running  through  the  whole  spectrum.  In  the  case  of  deputies  of 
departments  or  heads  of  boards  and  agencies,  Gordon  Robertson  and  Michael 
Pitfield  meet  every  year  with  ministers  and  discuss  with  them  the  perfor- 
mance of  the  people  reporting  directly  to  them.  Someone  from  the  PCO 
attends  and  records  in  an  informal  way  what  is  said.  Some  of  the  matters 
that  are  looked  at  in  evaluating  the  performance  of  these  people  include 
the  sort  of  policy  fonnulation  and  the  quality  of  advice  they  give  to  the 
inister,  how  they  manage  their  departments  or  boards  and  how  well  the 
board  or  department  functions  and  achieves  the  purpose  for  which  it  was 
created.  Below  this  level,  as  1  am  sure  you  know,  the  head  of  the  board  is 
asked  every  year  to  complete  a  performance  evaluation  of  his  or  her  members 
on     a     set      form     that     is     sent     out     through     my     office.  The      performance 
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evaluations  of  all  levels  are  then  brought  before  COSO.  COSO  is  the  Com- 
raittee  of  Senior  Officials  which  is  responsible  for  advising  the  Prime 
Minister,  among  other  things,  of  the  performance  of  Governor  in  Council 
appointees.  I  am  not  sure  if  you  are  aware  of  who  sits  on  COSO  but  it  is 
composed  of  eight  deputy  heads,  namely,  the  two  secretaries  of  Cabinet,  the 
Secretary  of  the  Treasury  Board,  the  Chairman  of  the  Public  Service  Commis- 
sion and  four  deputy  ministers  drawn  from  departments  on  a  rotational 
basis.  Right  now,  we  have  Mr.  Tasse  from  Justice,  Mr.  Rawson  from  Health 
and  Welfare,  Mr.  Gotlieb  from  External  and  Mr.  Kroeger  from  Indian  Affairs. 
It  is  COSO's  responsibility  to  tatce  the  evaluations  of  the  heads  of  agen- 
cies received  from  ministers  and  add  to  that  information  its  own  evaluation 
of  the  various  individuals  involved  based  on  information  the  members  of 
COSO  have  by  virtue  of  the  positions  they  occupy.  COSO  then  reports 
through  Gordon  Robertson,  who  is  the  Chairman  of  the  Committee,  to  the 
Cab'''^et  Committee  responsible  for  the  Public  Service,  which  in  turn  reports 
to  the  full  Cabinet.  The  Cabinet  approves  or  amends  the  evaluations  that 
have  been  made  by  COSO  and  following  that,  salary  adjustments  are  made  in 
Mne  with  ranges  of  salaries  which  have  been  set  by  Cabinet  based  on  the 
advice  of  the  Lambert  Committee.  The  Lambert  Committee  is  an  advisory  com- 
mittee to  the  Prime  Minister  on  executive  salaries.  It  is  headed  up  by 
Alan  Lambert,  the  same  Alan  Lambert  who  is  currently  chairing  the  Royal 
Co  -uission  on  Accountability.  Every  year  he  meets  with  a  group  of  col- 
leagues from  the  private  sector,  including  Peter  Gordon  from  Stelco,  De 
Grandpre  from  Bell  Canada,  Jim  Burns  from  Great  West  Life,  Laurent  Picard 
from  tiie  University  of  Montreal  and  Bill  Harrison  from  B.C.  Packers.  They 
advise  the  Prime  Minister  on  salary  ranges  for  executives.  Cabinet  appro- 
ves salary  adjustments  for  all  Governor  in  Council  people  within  those 
ranges. 

In  the  case  of  members  of  boards  and  agencies  there  is  a  rider  which 
goes  with  that,  namely  that  members  in  the  majority  of  cases  are  paid  equal- 
ly within  a  given  board  or  an  agency.  Now,  before  somebody  jumps  on  me,  I 
realize  that  they  are  not  paid  equally  as  between  boards  but  they  are  paid 
equally  within  boards.  Generally  what  happens  is  that  the  salary  awards 
for  members  of  boards  and  agencies  are  set  at  the  amount  given  for  a  fully 
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satisfactory  performance  on  a  scale  of  ratings  that  we  establish  in  the 
PCO.  So  whatever  increase  is  established  as  being  appropriate  for  fully 
satisfactory  performance,  then  automatically  members  of  boards  and  agencies 
will  get  that  amount  irrespective  of  performance.  In  other  words,  the  out- 
standing performer  and  the  acceptable  performer  will  get  the  same.  That 
may  not  be  the  best  system  but  it  is  the  one  that  is  in  effect  at  the  pre- 
sent time. 

Another  point  that  you  might  be  interested  in  is  how  the  levels  of 
classification  of  the  various  boards  and  agencies  were  in  fact  established. 
Some  boards  have  members  ranked  at  the  SX-2  level,  some  at  the  SX-1  and  so 
on.  This  was  done  back  in  the  late  '60' s  following  the  first  report  of  the 
Clyne  Committee  which  recommended  that  the  Committee  of  Senior  Officials 
should  in  fact  set  the  levels  of  all  Governor  in  Council  positions.  COSO 
proceeded  to  do  this  on  a  board  by  board  basis.  I  have  to  admit  that  the 
logic  that  was  used  in  setting  those  levels  escapes  me.  We  are  presently 
looking  at  the  possibility  of  undertaking  a  review  of  the  classification  of 
boards  and  as  you  may  know,  a  committee  of  the  Study  Group  of  Administra- 
tive Tribunals*  has  been  established  to  consult  wiLh  the  PCO  on  this  and 
the  performance  evaluation  criteria  used  for  board  members.  The  group  is 
composed  of  some  heads  of  agencies  plus  myself  representing  the  PCO  and  it 
will  be  our  aim  to  come  up  with  some  proposals  for  COSO  which  will  suggest 
reforms  to  the  system.  One  idea  that  I  have  previously  mentioned  is  to 
institute  a  rating  system  similar  to  the  Hay  System.  I  do  not  know  how 
many  of  you  are  familiar  with  the  company,  Hay  and  Associates,  but  it  is  a 
large  firm  of  management  consultants  who  are  being  engaged  to  bring  in  a 
new  classification  system  for  the  management  community  in  the  public  ser- 
vice proper.  They  have  systems  of  rating  positions  which  are  universal 
across  North  America  and  Europe.  It  is  our  thought  that  they  could  perhaps 
develop  a  new  rating  system  for  Governor  in  Council  positions  that  would 
perhaps  put  things  in  a  better  perspective  than  they  are  now. 


*  This  is  a  group  originally  established  by  Mr.  J.  Finkelraan,  Q.C.,  when  he 
was  Chairman  of  the  Public  Service  Staff  Relations  Board  and  revived  in 
1978  by  the  Law  Reform  Commission.  It  presently  operates  under  the  chair- 
manship of  Miss  Janet  Scott,  Q.C.,  the  Chairman  of  the  Immigration  Appeal 
Board,  and  is  comprised  of  representatives  of  federal  tribunals  who  meet 
regularly  to  discuss  new  developments  in  administrative  law  and  other 
m.atters  of  mutual  concern  -  ed . 
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The  last  point  I  would  like  to  mention  is  what  sort  of  career  plan- 
ning exists  for  members  of  boards  and  agencies.  Again  1  would  say  that  the 
state  of  things  now  is  somewhat  imperfect  although  we  are  trying  to  make 
some  improvements.  In  the  public  service  proper,  we  currently  have  a  sys- 
tem where  we  identify  what  we  call  "high  flyers"  which  means  high  potential 
people  who  will  be  considered  for  appointment  to  senior  management  posi- 
tions within  the  public  service  and  also  to  Governor  in  Council  positions. 
We  are  slowly  trying  to  integrate  members  of  the  Governor  in  Council  group 
into  he  "high  flyer"  list.  I  realize  that  this  system  is  far  from  perfect 
but  it  is  a  way  of  identifying  members  of  this  community  that  are  consider- 
ed to  have  high  potential  and  making  sure  that  they  are  not  lost  from  sight 
when  their  terra  comes  to  an  end.  A  further  aspect  of  this  topic  is  the 
responsibility  that  rests  on  the  head  of  a  board  or  agency  to  identify 
career  plans  for  his  or  her  members.  We  are  always  very  conscious  of  that 
and  the  forms  that  are  used  for  performance  evaluation  contain  a  section 
relating  to  future  assignments,  transfers  and  so  on. 

I  have  attempted  to  cover  the  appointments  process  for  Governor  in 
Council  people  including  heads  and  members  of  quasi- judicial  agencies.  You 
will,  I  think,  have  seen  that  it  is  a  blend  of  patronage  and  merit  depend- 
ing 'Don  the  position  to  be  filled. 

As  to  the  performance  review  system,  I  am  the  first  to  admit  that  the 
present  system  needs  reform.  Members  of  quasi- judicial  tribunals  need  to 
be  evaluated  in  a  special  way.  I  know  that  some  of  you  think  that  no 
evaluation  should  be  done  at  all  -  but  there  I  disagree  -  and  I  hope  the 
Study  Group  will  come  up  with  some  viable  ideas.  I  would  make  the  same 
comment  on  comparative  classification  between  boards.  This  needs  examina- 
tion and  again  I  am  hopeful  that  the  Study  Group  can  come  forward  with 
ideas . 

I  thank  you  for  the  opportunity  to  speak  with  you  and  will  be  pleased 
to  answer  any  questions  you  may  have. 


Conflict  of  Interest  Guidelines 


John  Tait* 


I  will  try  to  give  you  a  flavour  of  what  the  Privy  Council  Office  and 
the  Government  are  doing  in  this  area  and  why  the  Government  has  gone  in 
the  directions  it  has.  1  think  the  basic  point  is  that,  as  most  of  you 
already  know,  the  Executive  (as  opposed  to  Parliament  and  the  courts)  has 
not  set  guidelines  respecting  conflicts  of  interest  or  standards  of  conduct 
for  members  of  quasi- judicial  bodies,  for  good  reasons  which  I  will  touch 
upon  later.  Therefore,  ray  remarks  today  will  be  directed  at  describing  the 
guidelines  the  Government  has  adopted  in  other  areas,  outlining  briefly  the 
rules  that  do  apply  to  members  of  quasi- judicial  bodies  and  then  consider- 
ing  possible   new  avenues   of   approach. 

I  was  invited  in  talking  about  this  topic  to  deal  with  specific 
examples.  I  would  prefer,  however,  generally  not  to  refer  to  specific 
cases  since  1  have  been  involved  in  many  of  them  on  behalf  of  the  Govern- 
ment. I  do  not  want  to  put  myself  in  a  position  of  speaking  for  the 
Government,  (but  rather  merely  to  speak  for  myself)  and  I  do  not  want  to 
put  myself  in  the  position  of  judging  anyone.  After  four  and  one-half 
years  of  dealing  with  matters  relating  to  standards  of  conduct  in  the  Privy 
Council  Office  I  find  that  I  am  getting  less  and  less  sure  of  my  ground  for 
doing    that   kind    of   thing. 

The  one  thing  I  would  like  to  say,  since  I  am  not  going  to  be  dealing 
with  specific  examples,  is  that  in  my  view  the  kinds  of  problems  raised  by 
the  media  and  sometimes  by  the  politicians  in  respect  of  conflicts  of 
interest,  are  generally  extremely  imprecise.  Politicians  and  the  media 
tend  to  smudge  rather  than  separate  matters  of  fact  and  make  insufficient 
efforts  to  analyze  them  carefully  to  be  fair  to  the  individual  who  may  be 
the  subject  of  an  allegation.  I  think  that  it  is  important  that  the  public 
not    just    accept    at    face   value    what    is    said    on    page   one  of   a   newspaper,    for 


*    Mr.     Tait    is    Assistant     Secretary     to     the     Cabinet     (Legislation     and    House 
Planning).      He    spoke    informally   without    a    prepared    text. 
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example,  but  should  take  a  closer  and  independent  look  at  the  facts  being 
alleged.  Quite  often  you  would  be  amazed  as  to  just  how  imprecise  the 
allegations  are.  Conflicts  of  interest  are  sometimes  alleged,  for  example, 
when  an  individual  has  nothing  more  than  a  second  job  unrelated  to  his  main 
responsibilities,  I  would  argue  that  moonlighting  does  not  necessarily 
create  a  conflict  of  interest  and  in  the  normal  course  probably  does  not 
involve  any  ethical  questions  at  all.  Again,  the  fact  that  a  court  happens 
to  be  asked  to  look  into  the  situation  of  a  quasi- judic ial  office  holder 
presiding  over  a  hearing  to  determine  whether  that  person  is  to  be  dis- 
qualified from  sitting  as  a  member  of  that  board  on  a  particular  matter  is, 
in  nearly  all  cases,  no  reflection  whatever  on  the  individual.  Since  in 
such  cases  courts  are  usually  determining  whether  or  not  there  could  be  a 
perception  by  the  public  of  bias  or  conflict  of  interest,  they  are  deter- 
mining only  whether  a  reasonable  man  knowing  all  of  the  circumstances  might 
conclude  that  there  was  a  reasonable  likelihood  or  apprehension  of  bias, 
not  whether  a  bias  actually  exists.  This  can  be  an  extremely  difficult 
concept  to  get  across  to  the  press  and  through  the  press  to  the  public.  I 
think  scandals  have  been  created  out  of  situations  which  really  do  not 
involve  ethical  questions  to  any  great  degree. 

I  will  now  spend  a  couple  of  minutes  talking  about  the  kind  of  guide- 
lines the  Government  has  set  up  for  public  servants,  ministers,  and  people 
in  administrative  and  executive  capacities.  A  little  history  first.  The 
origins  of  our  detailed  guidelines  by  and  large  go  back  to  about  1964  when 
as  most  of  you  will  recall,  there  were  certain  difficulties  that  were 
experienced  by  the  Pearson  government.  There  was  an  inquiry  into  these  by 
Mr.  Justice  Dorion.  Prime  Minister  Pearson  wrote  to  ministers  a  four  or 
five  page  letter,  later  made  public,  that  outlined  the  kinds  of  standards 
of  conduct  that  would  be  expected  of  Ministers  and  their  staffs.  Much  of 
the  language  used  in  that  very  letter  has  re-appeared  in  the  1973  Conflict 
of  Interest  Guidelines. 

After  the  1964  incidents,  senior  public  servants  began  seeking  more 
guidance  on  what  to  do  in  individual  cases  raising  questions  of  possible 
conflict  for  which  the  traditional  codes  of  behaviour  had  no  answers. 
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Specific  questions  were  raised,  but  in  the  middle  sixties  nobody  attempted 
to  establish  comprehensive  guidelines.  Starting  in  1967,  collective  bar- 
gaining in  the  public  service  led  over  time  to  more  and  more  definition  of 
public  servants'  rights  and  responsibilities  and  a  little  more  pressure  to 
define  exactly  what  was  right  or  wrong  behaviour  for  public  servants.  In 
any  case,  at  about  that  time  individuals  in  the  PCO  were  studying  this 
situation  and  were  concerned  at  the  lack  of  real  guidance.  The  only  real 
guidelines  which  existed  were  those  for  members  of  Parliament  and  the 
Senate  and  the  rules  themselves  were  not  very  well  organized  or  very  co- 
herent. Studies  were  then  conducted  and  tabled  in  the  House.  These  memo- 
randa explained  the  need  for,  if  not  guidelines,  at  least  an  available 
respository  of  precedents  and  advice  from  past  cases.  Eventually,  an 
inter-departmental  committee  of  senior  officials  was  established  under  Jean 
Boucher.  It  concluded  that  there  were  a  number  of  categories  of  ethical 
problems  which  should  be  treated  by  conflict  of  interest  guidelines,  such 
as  post-eraployment  behaviour,  accepting  gifts  and  using  confidential  infor- 
mation for  personal  gain.  In  1973,  the  Cabinet  approved  a  series  of  guide- 
lines covering  ministers,  public  servants  and  order  in  council  appointees. 

The  guidelines  for  ordinary  public  servants  state  general  principles 
which,  as  I  say,  borrow  from  the  language  of  Prime  Minister  Pearson's 
letter  and  they  deal  with  some  of  the  very  basic  issues.  They  tend  to 
become  more  relevant  to  an  individual  as  he  moves  up  in  the  public  service 
and  has  responsibilities  for  spending  money,  contracting  or  policy  formula- 
tion. 

The  guidelines  for  ministers  and  senior  public  servants,  that  is  to 
say  the  full-time  Governor  in  Council  group,  are  of  a  different  order. 
They  require  that  such  appointees  make  certain  arrangements  with  any 
securities  they  own.  They  have  a  choice  of  selling  them  when  they  are 
appointed,  or  putting  them  in  a  trust,  or  in  some  situations  they  can  put 
their  holdings,  where  they  are  not  traded  on  public  exchanges,  into  a 
public  file  in  the  office  of  the  Attorney-General.  These  guidelines  are 
much  more  elaborate  and  restrictive  than  those  pertaining  to  the  public 
service  at  large.   They  do  not,  however,  apply  to  part-time  Governor  in 
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Council  appointees  because  of  the  difficulty  of  creating  rules  which  apply 
to  all  the  different  kinds  of  such  appointments.  One  would  need  to  look  at 
each  appointment,  position  by  position,  to  be  able  to  come  up  with  any 
guidelines.      That    has   not   been   done   except    in   a    few  specific   cases. 

As  I  mentioned,  the  committee  created  earlier  had  recognized  that 
post-employment  activities  were  of  some  concern  for  those  interested  in 
providing  guidelines.  Nothing  was  done  in  1973  because  there  was  consider- 
able debate  about  setting  up  a  regime  that  would  not  only  cover  individuals 
in  the  public  service  while  in  the  Government  but  would  also  follow  them 
off  into  the  wild  blue  yonder  for  a  certain  period.  Then,  the  view  of  the 
Government  changed  somewhat.  The  Government  looked  at  certain  cases  that 
arose  and  considered  not  so  much  the  problems  that  they  gave  rise  to  but 
what  a  responsible  government  might  do  to  meet  the  general  concern  about 
post  employment  activities  and  to  protect  people  who,  having  left  govern- 
ment service,  might  be  subject  to  allegations  of  improper  behaviour.  Ac- 
cordingly the  post-eiBployment  problem  was  looked  at  in  1977  and  guidelines 
have   been    in   effect    since    last    June. 

Following  the  two  sets  of  guidelines  just  described,  the  government 
adopted  what  tliey  called  post-employment  guidelines  for  public  servants. 
These  are  guidelines  that  impose  certain  restrictions  on  the  kinds  of 
activities  open  to  public  servants  who  have  had  certain  responsibilities 
within  the  government  after  they  leave  the  government.  The  guidelines 
apply  only  for  periods  that  we  call  "cooling  off  periods".  In  the  case  of 
less  senior  appointments,  for  example,  there  is  a  six-month  to  one  year 
interval.  In  the  case  of  deputy  ministers,  the  period  is  from  one  to  two 
years. 

The  most  important  concern  covered  by  the  post-employment  guidelines 
is  changing  sides  in  situations  where  an  individual,  for  example,  has 
worked  for  the  Government  in  procuring  aircraft  or  some  other  commodity  and 
then  goes  to  work  for  the  company  that  is  selling  them  to  the  Government. 
That  is  the  kind  of  thing  which  is  considered  to  be  improper  in  the  guide- 
lines.     The    use    of   confidential    information    that    is    received    while   a    person 
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is  a  public  servant,  and  seeking  privileged  access  to  former  colleagues  to 
try  to  influence  thera ,  are  matters  that  are  also  covered.  They  are  only 
guidelines  -  they  have  no  force  of  law  and  they  are  there  to  help  individu- 
als to  know  what  the  Government  considers  to  be  acceptable  standards  of 
conduct  in  given  situations.  That  in  a  nutshell  is  the  situation  for  pub- 
lic servants. 

Now  we  will  talk  about  the  situation  for  people  of  quasi- judicial 
agencies  that  are  not  subject  to  the  guidelines  of  which  I  just  spoke. 
First,  I  suppose  I  should  say  that  members  of  quasi- judicial  agencies  are 
already  subject  to  a  whole  range  of  standards  of  conduct  imposed,  I  guess, 
in  three  ways.  First  and  probably  most  basic,  the  statutes  which  create 
most  of  the  quasi- jud icial  bodies  have  provisions  in  them  which  relate  to 
conflict  of  Interest.  Quite  often  they  will  say  that  any  individual  on  the 
board  cannot  engage  in  a  function  or  an  activity  that  is  inconsistent  with 
carrying  out  his  official  duties  on  the  board.  That  is  very  tough  language 
to  interpret  but,  while  that  language  might  in  part  be  talking  about 
activities  inconsistent  with  the  ability  of  a  board  member  to  do  his  job 
properly,  it  most  directly  refers  to  the  conflict  of  interest  problem. 
There  are  other  statutory  provisions  that  are  more  specific  than  that.  The 
second  provision  that  I  think  applies  to  quasi- judicial  office  holders  is 
contained  in  the  Criminal  Code.  S.  110.1(c)  says  that  an  office  holder  in 
effect  cannot  accept  gifts  from  a  person  dealing  with  the  Government  unless 
he  has  the  written  permission  of  the  Deputy  Minister.  If  you  look  at  the 
definition  of  office  holder  or  official,  I  think  that  it  may  well  be  broad 
enough  to  apply  to  all  quasi- jud icial  officials.  It  is  an  important  pro- 
vision because,  in  my  view,  the  matter  of  accepting  gifts  and  favours  is 
one  that  has  to  be  watched  very  carefully  and  that  provision  in  the 
Criminal  Code  is  fair  warning  to  anyone  who  holds  office.  The  third  out- 
side source  of  standards  of  conduct  for  quasi- jud  icial  office  holders  is  of 
course  the  jurisprudence  of  the  courts  in  specific  cases.  The  requirement, 
for  example,  that  if  participation  in  a  hearing  gives  rise  to  a  reasonable 
apprehension  of  bias  then  a  board  member  must  disqualify  himself,  is  a 
standard  that  has  been  developed  by  the  courts. 


ra 
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Where  does  the  Executive  Branch  fit  into  all  this.  Should  the  Execu- 
tive also  have  something  to  say  about  conflict  of  interest  guidelines  for 
members  of  quasi- judicial  bodies?  Well,  1  am  sure  you  all  know  that  the 
Government  has  spent  a  long  time  worrying  about  whether  it  is  proper  for  it 
to  involve  itself  in  this,  especially  having  regard  to  the  extensive  provi- 
sions which  exist  through  the  other  sources  I  have  mentioned.  The  Govern- 
ent  also  recognizes  that  quasi- judicial  tribunals  enjoy  an  independent 
status  and  therefore  the  Government  has  to  be  very  careful  about  doing  any- 
thing   in    the    area. 


That  aside,  what  kind  of  need  is  there  for  guidelines?  Well,  any- 
thing I  have  to  say  is  with  all  due  modesty  because  I  do  not  have  any 
experience  in  the  area.  I  have  never  been  on  a  quasi- judicial  body  and  I 
do  not  have  that  much  day-to-day  practical  experience.  1  think,  however, 
that  one  of  the  things  that  has  to  be  considered  is  that  many  bodies  have 
administrative  or  supervisory  as  well  as  quasi- judicial  duties.  The  courts 
really  have  just  not  had  much  to  say  about  standards  in  this  former  area. 
I  did  not  hear  what  Dr.  La  Forest  had  to  say  about  fairness  in  the  context 
of  administrative  functions  but  courts  to  ray  knowledge  have  not  really  ex- 
plored in  any  real  depth  what  it  means  to  provide  natural  justice  in  the 
administrative  sense,  and  it  may  be  that  the  government  should  provide 
guidelines  to  cover  the  situation  where  quasi- judic ial  bodies  are  acting 
administratively. 

I  personally  have  been  one  of  those  who  have  supported  the  develop- 
ment of  guidelines  even  for  quasi- jud icial  functions  because  of  the  kinds 
of  reasons  that  I  have  touched  on  today.  Guidelines  provide  useful  answers 
to  questions  for  people  who  really  do  not  know  what  to  do.  It  is  useful  in 
my  view  to  have  individual  cases  codified  in  the  form  of  guidelines  to 
provide  a  consistent  approach  to  these  questions.  I  think  it  is  also 
important  to  have  guidelines  to  protect  individuals.  When  people  are 
criticized  for  behaviour  that  does  not  contravene  the  guidelines,  the 
Government  can  respond  by  saying,  "We  do  not  accept  that  the  behaviour  of 
those  people  can  be  criticised  because  they  followed  our  guidelines.  If 
you   do    not    like    our    guidelines,    criticize    us".       Guidelines    are    useful,    as 
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well,  to  give  the  public  a  strong  indication  of  the  concern  of  the  Govern- 
ment to  preserve  high  standards.  In  the  case  of  quasi- jud icial  bodies,  I 
think  that  they  can  be  important  in  helping  to  maintain  the  dignity  of  such 
bodies . 

On  the  other  hand,  1  am  concerned  that  we  may  go  overboard  in  our 
attempt  to  provide  guidance.  We  are  all  subject  to  guidelines  at  one  time 
or  another  dealing  with  a  whole  range  of  matters  and  after  awhile  guide- 
lines tend  to  be  ignored.  In  a  sense  we  may  be  degrading  the  subject 
matter  if  we  overdo  the  development  of  specific  guidelines,  especially  if 
we  attempt  to  push  the  development  of  guidelines  beyond  the  actual  experi- 
ences that  people  have  had.  There  is  a  danger  of  over-reacting  to  the 
criticisms  of  the  opposition  or  the  press  and  trying  to  create  a  comprehen- 
sive and  simple  set  of  rules  that  could  apply  to  every  imaginable  situation 
however   complex    it   may  be. 

I  would  suggest  as  a  happy  medium  it  might  be  useful  for  holders  of 
quasi- judicial  office  to  pull  their  experiences  together  and  set  up  their 
own  co-ordinating  body  to  share  among  themselves  the  experiences  that  they 
have  had.  A  centre  of  advice  of  this  type  for  new  office  holders  in  par- 
ticular would  be  very  helpful  to  them  and  would  be  helpful  to  individual 
office  holders  facing  specific  situations.  Such  a  body  might  pull  together 
existing  precedents  to  give  office  holders  an  idea  of  the  problems  that  may 
crop   up  and   how   they  may   be   dealt   with. 

I  have  not  touched  on  the  problem  of  part-time  members  of  quasi- 
judicial  agencies.  I  would  suggest  that  there  is  a  need  for  this  area  to 
be  looked  into  as  well  but  again  it  would  be  preferable  that  this  be  done 
by  the  boards  rather  than  Government,  and  that  extreme  care  be  taken  to 
avoid  providing  tight  lines  of  conduct  that  have  no  relevance  to  the  speci- 
fic situations  of  many.  In  sum,  then,  1  think  that  quasi- judicial  office 
holders  might  find  the  principles  behind  the  guidelines  for  departmental 
public  servants  helpful,  but  that  specific  guidelines  should  be  directed  at 
the    unique    situations    and    responsibilities   of    quasi- judicial    office    holders 
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themselves.  These  guidelines  should  be  based  on  actual  experience  and 
should  leave  room  for  special  situations  evolving  and  interpretation 
according  to  circumstances. 


Administrative  Agencies   and   the  Political  Process 

William   R.    Outerbridge* 
Pierre   Juneau** 

Mr.   Outerbridge: 

I  would  like  to  make  some  remarks  which  are  more  suggestive  than 
definitive  since  1  am  not  an  expert  on  administrative  tribunals.  As  a 
matter  of  fact,  sometimes  I  am  not  sure  that  1  am  an  expert  on  the  National 
Parole  Board  with  which  I  have  been  associated  for  some  time  both  as  member 
and  Chairman.  Perhaps  therefore  the  most  useful  approach  1  can  take  to  the 
topic  is  to  relate  ray  own  experience  in  trying  to  survive  in  a  high  profile 
agency  whose   decisions  and   actions  have   sometimes  been   quite   controversial. 

When  1  became  Chairman  of  the  Board  in  1974,  we  were  in  the  midst  of 
the  capital  punishment  debate  and  all  of  the  agencies  dealing  with  criminal 
justice  were  drawing  quite  a  bit  of  "heat".  In  addition,  an  amendment  had 
been  quietly  inserted  in  the  Parole  Act  in  1970,  which  made  the  Board 
responsible  for  the  supervision  of  penitentiary  inmates  who  were  automati- 
cally released  by  reason  of  "good  conduct"  time,  the  releases  occurring  as 
early  as  after  serving  two-thirds  of  the  sentence.  Unfortunately,  the 
press  and  the  public  did  not  appreciate  the  difference  between  release 
under  a  grant  of  parole  and  under  mandatory  supervision  with  the  result 
that  the  Board  was  equally  criticized  when  prisoners  committed  further 
offences  regardless  of  the  mechanism  by  which  they  had  been  set  free  and 
the  fact  that  the  Board  had  no  say  in  the  case  of  release  under  mandatory 
supervision.  Accordingly,  both  I  and  the  Minister  of  the  day  were  sub- 
jected to  a  good  deal  of  "flak"  from  the  press,  police  organizations  and 
the  Opposition  in  the  House,  especially  from  the  voices  within  these  groups 
who  were  seeking  to  retain  capital  punishment.  In  this  situation,  both  I 
and    the    Minister   were    too    busy    trying    to    stay   afloat    for   me    to    worry   about 


*      Mr.    Outerbridge    is    the    Chairman   of    the    National    Parole    Board. 
**    Mr.    Juneau    is    Under    Secretary   of    State.       Both   gentlemen    spoke    informally 
without    a    prepared    text. 
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the  proper  degree  of  independence  which  the  Parole  Board  should  maintain 
from  the  political  process.  The  role  of  the  Board  had,  in  fact,  become  a 
highly  politicized  question  and  its  very  survival  at  that  time  demanded  a 
closer  liason  between  the  Minister's  and  the  Chairman's  offices  than  would 
normally  have   been    the   case. 

There  was  some  irony  in  this  in  that  the  Board  had  been  established 
in  1959  specifically  to  place  decisions  on  parole  applications  outside  the 
sphere  of  political  control.  Prior  to  that  time  for  a  period  of  20  or  30 
years,  the  political  process  had  played  an  active  part  in  the  granting  of 
what  were  called  then  "tickets  of  leave".  The  giving  of  independent 
decision-making  powers  to  the  Parole  Board,  however,  did  not  relieve  it 
from  being  answerable  to  Parliament  and  since  1966,  when  the  Ministry  of 
the  Solicitor  General  was  formed,  the  Board  has  reported  through  that 
Minister.  The  dilemma  inherent  in  this  situation,  which  is  certainly  not 
unique  to  the  Parole  Board,  is  that  the  Solicitor  General  must  try  to  give 
satisfactory  answers  to  his  colleagues  in  the  House  about  the  activities  of 
a  body  over  which  he  has  very  little  control.  The  tensions  this  can  create 
in  my  experience  call  for  constant  re-appraisal  and  definition  of  the  rela- 
tionship between  a  minister  and  a  board  that  reports  through  him  to  Parlia- 
ment. This  is  made  all  the  more  difficult,  however,  by  our  political 
system  which  tends  to  move  ministers  in  and  out  of  portfolios  at  a  fairly 
rapid  rate.  In  the  five  years  I  have  been  Chairman,  there  have  been  three 
ministers  and  on  each  appointment  it  has,  of  course,  been  necessary  to 
establish  a  working  relationship  that  both  assists  the  Minister  in  the 
performance  of  his  duties  and  yet  maintains  the  integrity  of  the  Board's 
independent  decision-making  process.  This  relationship  is  not  defined 
anywhere,  certainly  not  in  the  legislation  governing  the  Board,  and  so 
depends  heavily  on  establishing  good  human  relationships  and  developing  an 
understanding    and    respect    for   each   other's    position. 

Let  me  cite  as  an  example  a  matter  which  has  taken  careful  working 
out  as  between  the  Board  and  the  Minister's  office.  The  Minister  receives 
a  good  many  enquiries  from  members  of  Parliament  on  behalf  of  their  con- 
stituents    and     from     other     sources     about     pending     parole     applications     and 
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other  matters  falling  within  the  Board's  jurisdiction.  The  issue  then 
raised  is  the  extent  to  which  the  Minister  or  his  subordinates  should  be 
answering  for  or  perhaps  even  interpreting  the  Board's  decisions  and  ac- 
tions. Fortunately,  I  have  been  able  to  work  out  with  each  Minister  an 
accommodation.  Most  correspondence  is  the  subject  of  direct  reply  by  the 
Board.  However,  in  certain  cases  where  direct  ministerial  attention  is 
preferable,  the  Minister's  office  responds  to  such  enquiries  but  only  on 
the  basis  of  information  obtained  from  the  Board.  In  these  instances,  the 
source  is  acknowledged  and  the  information  presented  in  quotes.  Sometimes 
the  information  requested  is  of  a  nature  concerning  an  inmate,  that  the 
Board  would  release  only  to  the  inmate  himself.  In  such  cases,  the 
information  will  be  provided  only  through  the  inmate  upon  his  request  or 
that  of  someone  acting  on  his  behalf. 

Let  me  turn  now  to  another,  more  fundamental  issue  in  Board  inde- 
pendence and  its  protection.  The  degree  of  independence  which  the  Parole 
Board  enjoys  can  be  seen  in  an  examination  of  the  structure  and  legislative 
underpinnings  of  the  Ministry  of  the  Solicitor  General.  In  the  Ministry, 
there  is  one  deputy  minister  and  three  deputy  heads,  the  latter  being  the 
Commissioner  of  the  Royal  Canadian  Mounted  Police,  the  Commissioner  of 
Corrections  and  the  Chairman  of  the  National  Parole  Board.  In  the  first 
two  cases,  the  control  and  management  of  the  R. CM. Police  and  of  the  peni- 
tentiary services  are  stated  in  the  relevant  legislation  to  be  under  the 
direction  of  the  Minister.  This  provision  is  missing  from  the  Parole  Act 
and  the  Board  takes  the  position  that  the  Minister  cannot,  in  law,  inter- 
fere in  the  Board's  decision-making  functions  nor  direct  the  Chairman  as  to 
how  the  day-to-day  functioning  of  the  Board  in  this  regard  will  proceed. 
This  interpretation  is  reinforced  by  the  provisions  of  the  Parole  Act  which 
gives  the  Board,  subject  only  to  statutory  bars,  "exclusive  jurisdiction 
and  absolute  discretion"  in  respect  of  parole  and  certain  temporary  absen- 
ces. The  independence  of  the  Board  is  therefore  assured  in  the  legislation 
which  also  provides  security  of  tenure  for  members  by  appointments  for 
terms  up  to  ten  years  with  removal  for  bad  behaviour  only. 

That  being  said,  it  would  still  not  be  difficult  for  a  determined 
Minister  to  break  down  the  Board's  independence  if  lie  chose  to  do  so.   He 
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could,  for  example,  recommend  terms  for  members  of  a  much  shorter  duration 
than  ten  years  and  make  the  re-appointment  process  an  instrument  of  con- 
trol. He  could  refuse  to  fill  vacancies  on  the  Board  and  thereby  cause  it 
to  be  literally  unable  to  function  since  there  is  a  statutory  requirement 
to  review  all  applications  for  parole  at  a  certain  point  in  time.  More 
directly,  he  could  refuse  to  recommend  to  the  Governor  in  Council  approval 
of  regulations  desired  by  the  Board,  and  he  could  without  reference  to  the 
Board  recommend  regulations  for  Governor  in  Council  approval  which  might 
override  Board  policies  or  otherwise  control  its  activities.  The  power  to 
institute  legislative  changes  and  to  allocate  man-years  and  financial 
resources  within  his  Department  also  gives  the  Minister  potential  levers  of 
influence.  You  can  see,  therefore,  that  the  independence  which  the  Board 
is  theoretically  supposed  to  have  could  be  whittled  away  and  there  are 
guarantees   in   our   Act    that   would    protect   the    Board   against    this  happening. 


no 


I  think  most  of  these  levers  are  probably  available  to  a  greater  or 
lesser  degree  to  all  ministers  through  whom  administrative  boards  report 
and  there  is  doubtless  the  same  absence  in  legislation  or  government  policy 
of  a  clear  definition  of  the  relationship  between  the  minister  and  the 
board  as  exists  in  our  case.  As  mentioned  earlier,  the  quality  of  inde- 
pendence which  a  board  enjoys  is  therefore  a  direct  result  of  the  manner  in 
which  the  personalities  of  the  chairman  and  a  minister  react  to  each  other 
and  the  kind  of  understanding  each  has  of  the  proper  role  of  the  other. 
These  are  not  matters  which  can  be  legislated.  They  depend  on  tradition, 
good  will,  mutual  respect  and  a  thorough  knowledge  by  each  of  the  back- 
ground and  circumstances  under  which  the  other  operates.  A  minister  must 
understand  the  damage  he  can  do  to  the  credibility  of  a  board's  decision- 
making process  and  the  morale  of  its  members  by  undue  interference.  A 
chairman,  on  the  other  hand,  must  recognize  the  political  vulnerability  of 
a  minister  who  is  supposed  to  answer  in  Parliament  for  a  body  which  is 
established  to  operate  independently  of  him  and  the  political  process.  The 
proper  degree  of  independence  of  a  board  must  be  achieved  by  balancing  such 
factors  and  developing  a  working  relationship  that  takes  them  into  account. 

Tensions  that  affect  independence  can  arise  at  the  administrative  as 
well  as  the  political  level,  particularly  where  there  are  related  or  over- 
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lapping  functions  as  between  a  board  and  a  government  department  or  agency. 
In  our  case  the  relationship  is  between  the  Parole  Board  and  the  Canadian 
Correctional  Service.  That  part  of  the  latter  known  as  the  Parole  Service 
provides  for  the  Board  all  of  the  written  information  on  which  it  must  base 
its  decisions  and  carry  out  the  supervision  of  inmates  while  on  parole.  By 
a  recent  legislative  change  the  Chairman  of  the  Parole  Board  is  no  longer 
the  chief  executive  officer  of  these  persons,  who  report  instead  to  the 
Commissioner  of  Corrections.  The  Commissioner  and  the  Chairman  rank  equal- 
ly as  deputy  heads  along  with  the  Deputy  Minister  and  the  Commissioner  of 
the  R. CM. Police  so  that  all  three  of  us  must  establish  good  working  rela- 
tionships among  ourselves  and  with  the  Deputy  Minister.  Because  of  the 
change  I  mentioned,  the  relationship  between  the  Parole  Board  and  the 
Correctional  Service  is  extremely  delicate  and  you  can  easily  appreciate 
how  the  independence  of  the  Board  could  be  jeopardized  by  the  actions  of 
the  Correctional  Service.  The  process  of  definition  of  functions  and  the 
clarification  of  each  of  our  mandates  is  currently  ongoing  and  requires 
once  again,  good  will  and  a  sensitive  understanding  by  each  of  the  other's 
position.  Quite  apart  from  the  question  of  independence,  I  do  not  need  to 
impress  upon  you  people  how  dysfunctional  the  work  of  boards  and  government 
agencies  can  become  when  their  energies  are  spent  on  disputes  over  juris- 
diction. 

Finally,  a  word  about  how  the  committees  of  the  House  provide  a  means 
of  accountability  by  independent  boards  to  Parliament.  As  a  chairman  of  a 
board,  I  have  encountered  them  both  in  their  role  of  vetting  proposed  new 
legislation  which  affected  the  Parole  Board  and  their  watch  dog  role  over 
the  budget  estimates  of  the  Solicitor  General's  Department.  I  read  the 
remarks  which  Mitchell  Sharp  made  at  last  year's  Seminar  on  this  subject 
and  agree  with  his  assessment  that  the  committees  do  not  generally  provide 
a  very  adequate  scrutiny  of  the  activities  of  administrative  agencies.  I 
have  gone  through  the  exercise,  like  others,  of  trying  to  brief  myself  on 
every  conceivable  question  that  could  be  raised  about  the  Parole  Board  in 
appearances  before  a  House  Committee  only  to  find  I  would  have  been  better 
off  to  confine  myself  to  yesterday's  headlines.  The  members  of  these  com- 
mittees are  not  usually  given  the  resources  or  the  time  to  conscientiously 
examine    the    performance   of    the    agency    under    review.       On    the   other    hand,    the 
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Justice  and  Legal  Affairs  Committee,  to  which  the  agencies  under  the  Soli- 
citor General  answer,  has  become  in  recent  years,  one  of  the  best  informed 
and  provides  an  example  of  how  the  committee  system  could  be  made  much  more 
effective  in  ensuring  the  accountability  of  agencies  to  Parliament.  Again, 
however,  the  relationship  of  a  minister  and  the  chairman  of  a  board  becomes 
important.  The  minister  is  the  one  who  primarily  carries  the  ball  in 
appearances  before  a  committee  and  the  question  of  whether  he  should  be 
responding  to  points  concerning  the  Board  or  advancing  positions  on  its 
behaZ  ^  reflects  on  the  independence  of  the  Board's  role.  In  ray  view,  the 
board  chairman  should  be  the  person  directly  answerable  to  the  committee 
and  the  annual  review  of  the  estimates  relating  to  the  board  should  be  an 
occasion  for  a  thorough  review  of  its  performance  over  the  previous  year. 
In  this  way,  the  independence  of  the  board  can  be  re-confirmed  by  making  it 
stand  on  its  own  two  feet  and  be  accountable  for  its  actions  while  at  the 
same  time  relieving  the  minister  from  being  a  spokesman  for,  and  thereby 
appearing  to  assume  a  kind  of  responsibility  which  he  does  not  have,  for 
the    Board's    performance. 


Mr.   Juneau: 


My  role  was  to  comment  on  Mr.  Outerbr idge' s  remarks  but  what  Bill  has 
done  is  describe  his  experience  which  is  really,  1  think,  the  best  thing  I 
can  do  because  in  previous  discussions  of  this  kind  one  of  the  points  that 
strikes  me  is  that  unless  somebody  has  had  experience  with  a  wide  variety 
of  administrative  tribunals  or  is  an  expert  in  studying  them,  really  what 
you  get  is  the  point  of  view  of  someone  who  has  been  dealing  with  a  very 
particular  kind  of  agency.  That  is  really  my  case.  Although  I  have  been  a 
part  of  four  agencies  in  the  past  and  am  now  connected  as  under  Secretary 
of  State  with  eleven,  very  few  of  these  have  been  regulatory  agencies.  As 
a  matter  of  fact  only  the  Board  of  Broadcast  Governors,  of  which  I  was  the 
Vice-chairman,  and  the  CRTC  of  which  I  was  the  Chairman  for  some  years, 
were  regulatory  agencies.  The  National  Film  Board,  with  which  I  was  also 
associated,  is  really  an  administrative  agency.  It  has  to  face  the  problem 
of     maintaining     channels     of     information     with     the     government     but     as     an 
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operating  organization  not  as  a  regulatory  organization.  The  agency  with 
which  I  most  recently  worked,  The  National  Capital  Commission,  is  also  in 
that  category.  One  of  my  friends  calls  it  the  biggest  landlord  in  Canada. 
But  it  is  not  a  regulatory  agency  although  it  may  perform  in  a  very  small 
way  some  regulatory  functions. 

I  will  come  back  to  ray  experience  in  the  CRTC  which  is  really  a  regu- 
latory agency.  Such  agencies,  in  their  relationship  to  political  authority 
vary  enormously  from,  1  suppose,  considerable  government  authority  to  very 
little  of  it.  I  once  spoke  to  someone  from  the  Bank  of  Canada  and  I  had 
the  impression  that  it  tries  to  stay  as  far  away  as  possible  from  the 
government  -  to  not  talk  to  or  even  be  seen  talking  to  the  government.  But 
there  are  other  agencies  who  are  much  closer  to  their  minister  and  his 
department.  In  the  case  of  the  CRTC,  in  most  of  its  activities,  it  does 
not  make  any  recommendations  to  the  government.  It  makes  decisions.  It 
decides  whether  a  broadcasting  licence  will  be  given  or  not  given,  for 
example,  and  when  it  publishes  its  decision  it  delivers  it  to  the  govern- 
ment at  the  same  time  as  it  is  made  known  to  the  public. 

By  way  of  contrast,  the  Board  of  Broadcast  Governors  which  lasted 
from  1958  to  1968  did  not  have  that  power.  It  made  recommendations  to 
Cabinet  and  it  was  really  the  decision  of  Cabinet  to  grant  and  even  renew 
broadcasting  licences.  Very  few  of  the  recommendations  were  not  in  fact 
implemented  by  Cabinet  but  there  were  one  or  two  over  a  period  of  ten 
years.  An  interesting  point,  however,  is  that  Dr.  Stewart,  who  was  the 
Chairman  of  the  Board  of  Broadcast  Governors,  had  to  decide  when  he  made 
his  first  recommendation  whether  it  should  be  made  public  or  not.  Would  it 
be  better  in  the  circumstances  to  make  a  recommendation  privately  to  Cabi- 
net and  then  let  Cabinet  make  the  decision  public?  He  decided,  I  think 
without  consultation  with  the  government  of  the  day,  that  the  recommenda- 
tions would  be  public  and  that  they  would  be  delivered  to  the  press  and 
interested  parties  at  the  same  time  as  they  were  delivered  to  the  govern- 
ment. That  decision  probably  helped  to  make  those  recommendations  final  in 
most  cases. 
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When  the  new  Broadcasting  Act  was  passed  in  1968  there  was  a  certain 
amount  of  debate  as  to  whether  the  decisions  of  the  CRTC  would  be  decisions 
or  just  recommendations  and  the  Cabinet  decided  finally  in  favour  of  the 
former.  However,  the  Act  also  provided  that  decisions  could  be  set  aside 
or  referred  back  by  the  Cabinet  to  the  CRTC  for  reconsideration  and  if 
reconfirmed  could  still  be  set  aside  by  Cabinet.  However,  in  my  experi- 
ence, no  decision  was  ever  reversed.  I  understand  that  the  Cabinet  has  in 
recent  years  set  aside  two  decisions  but  that  is  pretty  minimal  interfer- 
ence considering  the  hundreds  of  decisions  in  broadcasting  and  now  telecom- 
munications matters  which  the  CRTC  issues  each  year.  Accordingly,  in  my 
experience  there  was  no  political  interference  in  the  decision-making  pro- 
cess  of    the    CRTC. 

Now  if  you  ask  whether  political  pressure  was  ever  exerted  on  members 
of  the  CRTC  prior  to  a  decision  being  taken,  1  am  not  sure.  We  had  fifteen 
members,  five  full-time  and  ten  part-timp  and  I  could  not  say  that  at  no 
time  did  any  of  the  members  receive  phone  calls  or  were  approached  by 
people  who  might  try  to  influence  their  decision.  I  can  say  that  as  Chair- 
man I  never  received  any  phone  calls  or  letters  from  people  involved  in  the 
political  process  who  were  trying  to  influence  the  decisions  of  the  Commis- 
sion. How  did  we  maintain  that  independence?  It  is  very  difficult  to  say. 
I  suppose  by  the  attitude  we  took  initially.  When  the  CRTC  was  first 
created  the  new  menbers  of  the  CRTC,  none  of  whom  had  a  legal  background, 
did  not  really  know  what  they  were  getting  into.  Some  of  them  did  not  know 
the  mode  of  behaviour  and  rules  imposed  by  the  quasi- jud icial  nature  of  the 
licensing  and  hearing  process.  A  few  discussions  outlining  these  matters 
at  our  first  meetings  settled  the  question  once  and  for  all  and  from  then 
on  all  the  members  of  the  Commission  behaved  according  to  the  proper  pro- 
cedures. Based  on  this  experience,  I  suppose  that  when  a  new  board  is 
formed  or  new  members  are  appointed  to  an  existing  board,  it  may  be  quite 
important  for  the  chairman  or  for  the  experienced  members  to  explain  these 
things.  This  is  particularly  true  for  bodies  where  people  are  appointed 
because  of  their  specialized  experience  and  not  because  of  their  particular 
training    in    the    field   of    administrative    law. 
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In  addition  to  licensing  decisions,  the  CRTC  is  also  empowered  to 
make  regulations.  It  is  one  of  the  few  bodies,  I  believe,  whose  regula- 
tions do  not  require  the  approval  of  the  Minister  through  whom  it  reports 
to  Parliament,  or  of  the  Governor  in  Council.  It  therefore  enjoys  consid- 
erable independence  in  this  sphere,  as  well.  The  regulations  must  of 
course  be  submitted  to  the  Department  of  Justice  and  the  Privy  Council 
Office  under  the  Statutory  Instruments  Act  but  in  ray  experience  there  was 
never  any  intervention  from  these  bodies  on  matters  of  substance.  There 
have   been   suggestions   on  matters   of    style   and    procedures. 

Although  the  CRTC  therefore  has  considerable  freedom  in  its  deciding 
and  regulation-making  functions,  the  Broadcasting  Act  does  permit  the 
Governor  in  Council  to  give  directions  on  certain  matters  specified  in  the 
Act.  This  power  is  very  strictly  defined.  For  instance,  the  Governor  in 
Council  has  the  authority  to  require  that  certain  channels  be  reserved  for 
the  CBC,  and  to  determine  classes  of  citizens  who  cannot  receive  licences. 
It  is  a  direction  under  that  provision  in  the  Act  that  precludes  the  CRTC 
from   granting    licences    to    non-Canadians. 

The  role  of  a  regulatory  body  such  as  the  CRTC  in  relation  to  that  of 
the  government  in  making  policy  is  a  little  hazier.  There  has  been  con- 
siderable debate  recently  as  to  whether  regulatory  agencies  should  have  any 
authority  to  make  policy  of  their  own  or  simply  be  required  to  follow  the 
policies  established  by  Parliament  or  by  order  in  council.  There  is  a 
great  deal  of  confusion,  I  find,  about  what  is  a  policy.  In  a  sense  the 
regulations  which  most  boards  have  the  power  to  make  are  a  crystallization 
of  their  policies.  Also,  each  time  a  regulatory  body  makes  a  decision, 
there  is  bound  to  be  some  policy  element  in  it.  If  a  board  describes  in  a 
statement  the  principles  on  which  it  has  made  and  will  continue  to  make 
decisions,  is  this  a  form  of  policy-making?  If  we  are  referring  to  the 
powers  reserved  to  a  minister  or  the  Governor  in  Council  in  a  piece  of 
legislation,  well  then  of  course  that  kind  of  policy  is  not  the  responsi- 
bility  of    the    agency   but    of    the   government. 

Some  agencies  are  very  scrupulous  about  not  offering  advice  to  gov- 
ernment   on     the    areas    that    arc    not     strictly    within     their    responsibilities 
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under their  Act.  When  I  left  the  CRTC  four  years  ago,  it  was  the  general 
attitude  of  the  Commission  that  it  should  not  shy  away  from  expressing 
views  to  the  government  on  matters  that  strictly  speaking  were  reserved  for 
the  government.  At  the  same  time,  we  did  not  strongly  advocate  policies  in 
areas  of  government  responsibility,  at  least  if  the  government  was  occupy- 
ing the  field.  If  the  government  had  not  enunciated  a  policy  in  areas 
where  it  was  necessary  for  the  Commission  to  take  decisions,  we  did  not 
hesitate  to  formulate  policy.  The  case  of  ownership  of  hardware  in  cable 
television  systems  was  one  example.  In  order  to  make  adequate  licensing 
decisions  in  this  area,  we  had  to  decide  who  should  own  the  hardware. 
There  was  no  government  policy  on  that  and  decisions  could  not  wait  so 
gradually,  decision  by  decision,  we  elaborated  a  policy  of  our  own.  It  so 
happened  that  our  policies  did  not  always  concur  with  the  views  of  indi- 
viduals in  the  Department  of  Communications.  Our  attitude  was,  "Well, 
whenever  you  are  ready  to  come  out  with  a  policy,  we  recognize  that  it  is 
the  responsibility  of  the  government  and  we  will  abide  by  the  policy  that 
you  establish.  But  as  long  as  you  have  no  policy  then  we  must  get  on  with 
our  job  which  is  the  hearing  of  applications,  some  of  which  will  raise 
fundamental    policy   questions    which  must   be   decided." 

W""' th  respect  to  the  matter  of  how  far  an  agency  should  go  in  seeking 
amendments  to  the  principles,  policy  and  otherwise,  contained  in  its  Act, 
my  own  attitude  and  that  of  my  colleagues  generally  was  to  be  not  very 
activist  on  the  question  of  our  own  legislation.  We  felt  that  was  the 
responsibility  of  Parliament.  This  was  perhaps  because  we  liked  our  Act 
and  the  fact  that  it  was  passed  unanimously  by  Parliament  which  gave  the 
Commission  a  great  deal  of  strength.  Where  persons  criticized  the  Commis- 
sion's decisions  made  pursuant  to  the  guiding  principles  in  the  Broadcast- 
ing Act,  we  could  always  refer  to  the  unanimous  approval  the  Act  received. 
But  I  think  as  a  matter  of  principle  I  would  not  have  been  inclined  to 
campaign  for  changes  unless  I  felt  strongly  that  the  Act  was  very  bad.  I 
believed  it  was  our  responsibility  to  administer  the  Act  which  Parliament 
approved  and  that  the  initiative  for  fundamental  changes  to  it  should  not 
come  from  us  but  from  the  law  makers  perhaps  in  response  to  pressures  from 
the    public    in   whose    interests   the   Act   was   passed    in    the    first    place. 


Recent  Developments  in  Administrative  Law 
Affecting  Members  of  Administrative  Agencies 

Henry  L.  Molot* 

When  asked  to  present  a  relatively  brief  paper  on  the  subject  of 
recent  developments  in  Administrative  Law,  I  was  at  a  loss  initially  to 
decide  what  was  meant  by  "recent";  what  Administrative  Law  should  be  con- 
sidered to  include;  and  whether  "developments"  would  help  to  better  define 
the  task  at  hand.  While  this  may  sound  very  much  like  the  introduction  to 
some  abstruse  and  recondite  work  on  statutory  interpretation  or  on  the 
philosophy  of  semantics,  as  all  of  us  in  the  field  are  well  aware  much  of 
what  we  think  of  as  Administrative  Law  has  its  origin  in  legislation  and 
therefore  very  often  requires  one  to  indulge  in  that  fictional  sport  of 
determining  what  Parliament  intended.  Fortunately,  knowing  that  this  Paper 
was  intended  for  members  of  federal  tribunals  forced  me  to  narrow  my  focus 
-  and  to  be  as  practical  as  possible. 

Discretion 

In  his  famous  book  on  Discretionary  Justice,  Professor  Davis,  the 
leading  American  academic  in  Administrative  Law,  responded  to  William 
Pitt's   words   "Where    law  ends    tyranny   begins"    with   this   counsel: 

I  think  that  in  our  system  of  government,  where  law 
ends  tyranny  need  not  begin.  Where  law  ends,  dis- 
cretion begins,  and  the  exercise  of  discretion  may 
mean  either  beneficence  or  tyranny,  either  justice 
or  injustice,  either  reasonableness  or  arbitrari- 
ness. 

Why  so  much  emphasis  is  placed  on  discretion  is  that  whether  officialdon  is 
exercising  legislative,  quasi- jud icial  or  administrative  powers,  there  is 
ever  present,  albeit  to  a  lesser  or  greater  extent  depending  on  circum- 
stances,   some    element    of    discretion.        In    other    words,    the    person    or    body 
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exercising  the  power  in  issue  has  a  choice  as  to  what  the  result  or  end- 
product  of  that  exercise  of  authority  may  be.  One  may  contrast  this  kind 
of  authority  with  ministerial  or  purely  obligatory  powers  where  little  or 
no   choice    in    the    result    is    present. 

This  may  be  a  suitable  place  to  attempt  some  important,  though  at 
times  shadowy,  distinctions  amongst  the  three  most  important  forms  which 
discretionary   powers  may    take.      Legislative   authority    permits    the   making   of 

/  general  rules  that  both  have  relatively  general  applications,  i.e.,  do  not 
apply  to  specific  parties  in  particular  proceedings  before  the  rule-making 
body,  and  are  usually  prospective  or  forward-looking  in  their  application. 
Parliament     delegates     legislative     authority    by     empowering     the     making     of 

'-{_\  regulations,  rules,  by-laws,  directives  and  the  like.  The  other  general 
means  by  which  discretion  is  exercised  is  through  adjudicative  powers  which 
(j  focus  upon  particular  parties  in  a  particular  case  and  which  while  usually 
retrospective  in  operation,  in  the  sense  that  they  have  reference  to  acts 
or  events  that  have  already  occurred,  may  also  have  a  future  preventitive 
function.  To  illustrate  the  distinction  between  the  two,  one  can  compare 
the  two  principal  means  by  which  the  CRTC  might  impl-^jnent  some  new  policy 
on,  for  example,  corporate  concentration  in  media  ownership.  It  could  set 
this  aolicy  dovTi  in  regulations  or  it  could  apply  the  policy  to  individual 
licensing  applications  that  came  before  it.  Either  way,  the  Commission 
would    be   exercising   discretionary   powers. 

/ 

^Adjudicative    powers  may   be   divided    into    two   categories.      The    first   is 

judicial  or  quasi- judicial ,  which  may  be  compared  to  that  usually  associat- 
ed with  courts  inasmuch  as  it  usually  points  to  a  tribunal  making  findings 
of  fact  and  applying  legal  criteria  in  the  form  of  statutory  or  regulatory 
language  to  those  facts.  The  other  Is  the  administrative  function,  which 
is  generally  thought  of  as  being  more  closely  associated  with  strictly 
policy  and  general  considerations  -  " polycentric"  as  Professor  Fuller  des- 
cribed it  -  and  less  concerned  with  strictly  legislative  standards  and  the 
rights  or  interests  of  the  particular  individuals  involved.  A  common  form 
of  quasi- judicial  power  is  the  suspension  or  revocation  of  the  licence, 
registration    or     what-have-you     under     which     a     particular     person     has     been 
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authorized  to  carry  out  some  lawful  activity  under  a  legislative  scheme. 
The  exercise  of  administrative  powers  may  involve  expropriation  of  lands, 
dismissal  of  a  probationary  employee  for  no  reason  at  all  or  the  grant  of  a 
licence. 

In  any  event,  whatever  the  form  of  a  discretionary  power,  there  can 
be  little  doubt  that  the  choices  it  offers  the  authorized  person  or  tribu- 
nal make  it  potentially  open  to  abuse.  That  is  what  Professor  Davis  had  in 
mind  and  therefore  the  extent  to  which  our  political  institutions  are  will- 
ing to  recognize  the  potential  dangers  inherent  in  administrative  discre- 
tion provides  some  measure  of  the  health  of  those  institutions  and  the  laws 
they  administer. 

1.     Discretion  and  Ultra  Vires 

The  courts  have  become  far  more  willing  of  late  to  question  the  legal 
authority  of  tribunals  to  exercise  wide  discretionary  powers.  This  tenden- 
cy would  appear  to  be  the  consequence  of  the  perhaps  not  unfortuitous  coin- 
cidence of  two  decisions  of  the  House  of  Lords  a  little  over  10  years  ago. 
Let  me  briefly  outline  some  of  the  active  principles  at  work  here  and,  in 
particular,  those  more  familiar  grounds  upon  which  the  courts  have  acted  in 
overturning  the  exercise  of  discretionary  power. 

(a)    Improper  Purpose 

However  widely  framed  a  discretionary  power  may  appear  to  be,  it 
nevertheless  exists  within  a  specific  legislative  context.  That  context 
^  must  be  examined  in  order  to  identify  the  purposes  and  scope  of  the  legis- 
lative scheme  and  thereby  to  draw  the  outer  legal  and  jurisdictional  peri- 
meters intended  by  Parliament.  A  couple  of  obvious  examples.  When  the 
Canadian  subsidiary  of  an  American  parcel  delivery  service  applied  to  Metro 
Toronto  for  a  municipal  cartage  licence,  the  licensing  commissioner  acted 
improperly  when  he  refused  that  licence  on  the  ground  that  under  FIRA  the 
applicant's  proposed  acquisition  of  a  Canadian  delivery  business  had  been 
turned    down.       The    commissioner's    dJLsc_ret^io n    did    not    extend     to    the    objects 
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of  the  Foreign  Investment  Review  Act.  Another  example  was  where  the 
Ontario  Minister  of  Transportation  refused  access  and  land-use  permits  for 
a  proposed  shopping  centre  on  the  basis  of  planning  considerations  alone. 
The  Act  he  was  administering  and  which  gave  him  discretionary  powers  had 
nothing  to  do  with  planning  and  so  this  was  a  purpose  beyond  the  scope  of 
his  authority.  Finally,  there  was  the  case  of  the  Nova  Scotia  Labour  Rela- 
tions Board  which  refused  to  certify  a  trade  union  for  the  one  reason  that 
a  senior  officer  of  the  union  was  a  Communist.  Political  affiliation  was 
deemed  to  be  an  improper  or  uncontemplated  purpose  under  the  provincial 
labour    legislation. 

It  is  interesting  to  note  -  and  we  shall  see  this  throughout  -  that 
the  scope  or  purposes  of  a  legislative  scheme  do  not  expand  simply  because 
discretion  is  reposed  in  a  Minister  of  the  Crown  or  the  Governor  in 
Council.  A  Ministerial  example  of  this  has  already  been  given  and  there  is 
the  further  illustration  of  what  befell  the  Ontario's  Lieutenant-Governor 
in  Council  when  she  presumed  to  close  down  a  hospital  under  the  Public 
Hospitals  Act  for  reasons  related  solely  to  fiscal  constraints.  The 
Ontario  Divisional  Court  examined  the  Act  and  found  that  this  purpose  had 
nothing  to  do  with  this  legislative  scheme.  Therefore,  the  order  in  coun- 
cil   was    invalid. 

( b)        Irrelevant  Considerations      -^ 

Related    to    the   ground    just    discussed    is   one   where    the   courts   consider 

whether    some    material    consideration    required    to    be    taken    into    account    has 

'I 
.-    been   omitted    by   the    body   with    the   discretion  or,    as    is  more   common,    whether 

that  body  has  acted  upon  a  consideration  that  is  simply  not  material  or 
relevant  under  the  Act.  In  one  of  those  House  of  Lords  decisions  referred 
^  to  earlier  (Padf ield) ,  the  Court  considered  the  manner  in  which  the  Minis- 
ter of  Agriculture  dealt  with  complaints  by  farmers  about  he  price  of  milk 
they  received  under  a  milk  marketing  scheme.  The  Minister  had  refused  to 
refer  these  complaints  to  a  committee  of  investigation  which  only  had  the 
responsibility  to  investigate  "if  the  Minister  in  any  case  so  directs". 
But  did  the  Minister  not  have  the  discretion  to  refuse  such  a  request?  The 
y'  answer,    of    course,    is    yes    but    only    if    he    did    so    within    the    limitations    of 
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the  statutory  scheme.  In  this  case,  he  had  written  the  farmers  that  he 
would  not  refer  their  complaint  to  the  committee  because 

( i)  if  the  committee  had  accepted  the  validity  of  the 
complaint  he  would  be  expected  to  give  effect  to 
committee  recommendations; 

(ii)  the  complaint  "raises  wide  issues  going  beyond"  the 
concerns  of  the  farmers  themselves; 

(iii)  he  had  no  authority  over  prices  which  was  a  matter 
for  the  Milk  Marketing  Board  alone. 

All  of  these  reasons  the  House  found  to  be  either  wrong  in  law  (iii)  or  as 
raising  considerations  that  were  just  not  relevant  to  the  scheme  of  the 
Act. 

In  this  decision,  a  good  deal  of  emphasis  was  laid  on  the  reasons 
given  by  the  Minister  in  order  to  compare  the  considerations  which  he 
applied  with  those  which  the  Court  considered  material  or  relevant  under 
the  Act.  The  Minister's  argument  that  he  was  not  required  by  law  to  give 
reasons  and  therefore  why  should  he  be  any  worse  off  for  having  done  so 
failed.  And  there  were  explicit  references  to  how  courts  might  construe  a 
decision  given  without  any  reasons  at  all  -  they  might  conclude  that  the 
tribunal  had  no  good  or  lawful  reasons  for  the  decision  reached  and  infer 
from  that  that  discretion  had  been  improperly  exercised.  In  fact,  the  two 
jurisdictions  that  have  enacted  general  Administrative  Procedures  Acts, 
Ontario  and  Alberta,  both  require  that  reasons  for  decisions  be  given.  "^ 
Moreover,  the  Supreme  Court  of  Canada  recently  stated  (Northwest  Utilities 
V.  Edmonton,  7  Alta.  L.  R.  370  at  385)  that  "the  law  reports  are  replete  v^ 
with  cases  affirming  the  desirability  if  not  the  legal  obligation  at  common 
law  of  giving  reasons  for  decisions"  and  Estey  J.  then  proceeded  to  enunci- 
ate the  rationale  for  this  "desirability".  There  can  be  little  doubt  that, 
generally,  tribunals  have  responded  to  this  rationale  so  that  even  where 
not  required  by  law  to  do  so  they  usually  attempt  to  justify  their  deci-  \/ 
sions  with  reasons. 

The  issue  of  relevant  considerations  is  not  unrelated  to  what  evi- 
dence may  be  determined  by  a  court  to  be  relevant.   Ordinarily,  even  the 
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nX  tribunal  not  bound  by  general  principles  of  evidence  is  discouraged  by 
courts  from  receiving  completely  irrelevant  evidence.  Now  what  may  be 
relevant  evidence  is  immediately  dependent  upon  the  material  factual  issues 

\/  confronting  the  tribunal.  In  Dallinga  v.  Council  of  City  of  Calgary,  the 
Appellate  Division  of  the  Alberta  Supreme  Court  held  that  in  the  granting 
of  a  development  permit  the  tribunals  in  question  were  bound  by  the 
Planning  Act  to  look  to  planning  considerations  that  relate  solely  to  the 
use  and  development  of  land.  Therefore,  evidence  that  the  applicant  had 
cotmnerced  to  operate  his  business  on  the  lands  in  question  before  he  had 
received  any  permit  to  do  so  and  character  evidence  showing  deception  by 
the  applicant  in  his  business  practices  were  irrelevant.  On  the  jurisdic- 
tional issue,  the  Court  appeared  to  proceed  on  this  basis:  irrelevant  evi- 
dence was  admitted;  that  evidence  was  irrelevant  because  it  related  to  con- 
siderations that  were  of  no  concern  to  the  tribunals  in  exercising  their 
discretion  under  the  Act;  consequently,  the  considerations  to  which  the 
evidence  in  question  related  were  immaterial.  The  matter  became  a  particu- 
larly difficult  one  for  the  Court  because  the  Development  Appeal  Board  gave 
no  reasons  for  refusing  the  requested  permit  and  yet  "both  relevant  and 
irrelevant  evidence  was  before  it".   The  Padf ield  decision  was  relied  on  in 

""^•^  suppo'^t  of  the  principle  that  the  absence  of  reasons  cannot  deprive  the 
applicant  of  his  rights  and  the  Court  of  its  jurisdiction.  While  evidence 
relating  to  material  or  relevant  considerations  may  have  been  relied  on  by 
the  Board,  the  Court  examined  the  circumstances  surrounding  the  Board's 
receipt  of  the  evidence  on  these  immaterial  questions  and  concluded  that 
the  only  reasonable  inference  was  that  the  Board  must  have  taken  this  evi- 
dence, and  consequently  these  questions,  into  account  in  the  course  of 
exercising  its  discretion. 

2.     Discretion  and  Informal  Guidelines 

Another  way  in  which  abuse  of  discretion  because  of  irrelevant  con- 
siderations has  been  framed  by  the  courts  is  whether  in  exercising  a 
particular  statutory  discretion  the  tribunal  has  asked  itself  the  right 
question.  This  is  the  gloss  which  the  Supreme  Court  of  Canada  placed  upon 
the  matter  when  confronted  with  the  issue  of  whether  the  Ontario  Labour 
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Relations  Board  in  concluding  that  a  trade  union  was  a  proper  bargaining 
agent  and  employees  were  members  thereof  under  the  Act  had  acted  properly. 
What  had  happened  there  was  that  the  union  applying  for  certification  had  a 
constitution  which  contained  membership  qualifications  that  made  employees 
of  the  company  ineligible  and  yet  the  Act  spoke  of  "employees  in  the 
union".  Nevertheless,  the  Board  certified.  The  Board  had  created  a  policy 
guideline  for  itself  on  the  question  of  whether  an  employee  was  a  member  of 
the  union  applying  for  certification  and  had  applied  that  policy  to  the 
facts  of  the  case  before  it.  The  Supreme  Court  concluded  that,  in  applying 
this  policy  guideline  in  response  to  the  issue  of  union  membership  rather 
than  addressing  itself  to  the  issue  as  posed  in  the  Act,  the  Board  "failed 
to  deal  with  the  question  remitted  to  it  (i.e.,  whether  the  employees  in 
question  were  members  of  the  union  at  the  relevant  date)  and  instead  ... 
decided  a  question  which  was  not  remitted  to  it  ( i.e. ,  whether  in  regard  to 
those  employees  there  had  been  fulfillment  of  the  conditions  [in  the 
policy] )". 

This  case  is  useful  for  a  number  of  reasons.  First  of  all,  the 
Supreme  Court  of  Canada  has  here  shown  itself  favouring  rather  close  super- 
vision of  administrative  discretion  so  as  to  ensure  that  only  relevant  con- 
siderations are  taken  into  account  by  tribunals  and  that  they  ask  them- 
selves only  those  questions  which,  it  may  be  said,  the  legislation  has 
posed  for  them.  Secondly,  the  Court  accepts  the  need  for  tribunals  to  rely 
on  informal  policy  guidelines  in  the  day-to-day  exercise  of  discretion. 
Thirdly,  however,  those  guidelines,  if  they  are  to  be  relied  upon,  must 
themselves  contain  considerations  relevant  to  the  discretion  being  exer- 
cised; otherwise,  the  tribunal  applying  those  guidelines  will,  in  effect, 
be    acting    on    the    basis   of    irrelevant    considerations. 

This  is  not  the  only  limitation  placed  by  the  courts  on  the  use  of 
informal  policy  guidelines,  directives  or  bulletins,  that  have  not  been 
translated  into  formal  legal  norms.  Because  these  constitute  such  an 
important  and  prevalent  internal  device  for  channelling  the  exercise  of 
discretion;  because  they  are  not  "law"  in  the  sense  of  having  binding 
authority   and    yet   may   be    applied    as    if    they    were;    and    because   at    times    they 
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may  be  a  very  useful  means  of  alerting  the  public  to  what  is  in  the  mind  of 
the    tribunal,    they  have   come    in    for    increased    attention  before    the   courts. 

An  information  bulletin  issued  by  the  Deputy  Minister  of  National 
Revenue  for  purposes  of  indicating  how  the  department  intends  to  administer 
particular  provisions  of  income  tax  legislation  is  not  binding  on  anyone. 
A  taxpayer  can  claim  the  interpretation  in  the  bulletin  is  wrong  and  "the 
Act  has  to  be  interpreted  by  the  Court  and  not  by  rulings  of  departmental 
officers  so  the  defendant  is  not  estopped  in  the  present  proceedings  from 
refusing  to  apply  these  Interpretation  Bulletins".  Similarly,  a  manual 
prepared  for  administering  competitions  for  civil  service  positions  is  not 
carved  in  stone.  That  is  one  of  the  many  virtues  of  informal  policies 
which  do 

not  impose  rules  to  be  followed  strictly,  but  mere- 
ly guidelines  to  be  employed  in  most  cases,  but  to 
be  adapted  and  modified  to  meet  the  varying  circum- 
stances   which   are    found    in    the    public    service. 

The  Professional  Conduct  Handbook  issued  to  members  by  the  Law  Society  of 
British  Columbia,  while  "not  a  statute  or  a  rule  made  pursuant  to  a  sta- 
tute", may  be  used  as  a  guide  as  much  by  the  Society  as  its  members  in 
disciplinary  matters.  Any  breach  of  ruling  in  that  Handbook,  does  not  per 
se  constitute  professional  misconduct,  however,  because  that  ruling  is  not 
a   legal    norm. 

These  and  other  attributes  of  informal  administrative  policies  have 
been  discussed  recently  by  the  Supreme  Court  of  Canada  in  the  Capital 
Cities  Communications  case  where  under  consideration  was  an  order  of  the 
CRTC  amending  the  licence  of  a  cablevision  company  so  as  to  permit  the 
random  deletion  of  advertisements  from  the  television  signal  of  a  Buffalo 
station.  This  order  was  expressly  stated  by  the  Commission  to  be  in 
accordance  with  an  earlier  promulgated  policy  statement  that  had  been 
formulated  only  after  public  hearings  and  the  submission  of  written  briefs. 
Chief   Justice    Laskin,    speaking    for    the   majority,   made   a   number   of    points: 
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( i)  any  regulations  in  force  relating  to  the  licensing 
function  of  the  Commission  would  have  to  be  follow- 
ed even  if  in  conflict  with  that  body's  policy 
statements.  "The  regulations  would  prevail  against 
any   policy    statements." 

(ii)  adjudicative  decisions  in  the  area  of  licensing  and 
with  respect  to  an  individual  licensee  do  not  have 
to  be  based  on  applicable  regulations.  The  CRTC 
may  proceed  to  regulate  either  by  making  of  regula- 
tions, by  adjudicative  decision-making,  or  by  both 
techniques    in    tandem. 

(iii)  if  the  Commission  decides  to  proceed  on  the  basis 
of  its  adjudicative  powers,  it  may  establish  guide- 
lines which  announce  in  advance  the  overall  policy 
of  the  CRTC.  "Although  one  could  mature  as  a 
result  of  a  succession  of  applications,  there  is 
merit    in    having    it    known    in    advance." 

(iv)  any  such  policy,  if  it  is  to  be  lawfully  applied  in 
a  particular  case,  must  fall  within  the  legislated 
objects  and  policies  of  the  empowering  statute,  in 
this  case  sections  3  and  15  of  the  Broadcasting 
Act. 

(v)  while  these  guidelines  never  purported  to  be  regu- 
lations, the  Court  laid  some  stress  on  the  fact 
that  they  were  only  "arrived  at  after  extensive 
hearings  at  which  interested  parties  were  present 
and  made  submissions".  This  is  reasoning  that,  in 
view  of  the  earlier  acknowledgement  by  the  Court 
that  a  full  adjudicative  hearing  had  been  held, 
could  only  have  reference  to  a  rulemaking  hearing 
and,  more  particularly,  to  the  particular  require- 
ments of  subsection  16(2)  of  the  Act  which  is  con- 
fined to  procedures  prior  to  the  making  of  regula- 
t ions . 

(vi)  a  full  adjudicative  hearing  at  which  the  licensee 
and  the  appellants  were  represented  permitted  all 
parties  to  be  "heard  as  to  the  policy  of  the  Com- 
mission  and    as   to    the   merits   of    the    application". 

(vii)  finally,  the  classical  formulation  of  Bankes  L.J. 
in  the  Kynoch  case  was  referred  to  presumably  for 
the  principle  that  so  long  as  a  properly  adopted 
policy  is  not  applied  dogmatically  so  as  to  raise  a 
reasonable  inference  that  the  discretionary  author- 
ity in  issue  has  been  entirely  abdicated,  a  court 
will  not  quarrel  with  the  application  of  the  policy 
in    the    individual    case    before    it. 
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This  last  point  is  an  important  one  and  bears  some  elucidation.  As 
mentioned  earlier,  informal  guidelines  are  not  binding  in  law  on  any  of  the 
parties,  including  the  tribunal  which  is  responsible  for  exercising  an 
adjudicative  discretion  properly.  The  guideline  therefore  cannot  be  ap- 
plied as  if  it  were  a  regulation  and  hence  of  binding  force,  else  the  tri- 
bunal can  be  rightly  accused  of  having  abandoned  its  discretion  in  favour 
of  blindly  following  a  non-legal  guideline.  What  the  courts  do  allow,  how- 
ever, is  the  tribunal  being  able  to  look  to  the  informal  policy  so  long  as 
other  considerations,  including  of  course  the  views  of  the  parties  before 
the  tribunal,  are  borne  in  mind.  In  this  way,  the  courts  have  found  a 
practical  middle  course  between  the  two  important  issues  at  hand:  the  tri- 
bunal's  discretion   and    the    application   of   non-binding    informal    policies. 

What  happens  when  the  informal  guideline  or  directive  is  not  self- 
generated  but  emanates,  for  example,  from  the  responsible  Minister  of  the 
Crown?  The  general  rule  is  that  the  body  with  the  discretion  cannot  dele- 
gate it  to  another  or  allow  itself  to  be  dictated  to  on  the  essential 
matter  which  Parliament  has  expressly  left  to  that  body  alone.  However, 
when  the  policy  flow  is  vertical  and  within  a  departmental  hierarchy,  to 
what  extent  must  the  statutory  body  or  official  heed  ministerial  "advice"? 
A  recent  High  Court  of  Australia  decision  on  this  question  had  resort  to 
the  basic  constitutional  principle  of  responsible  Parliamentary  government 
in  order   to   arrive   at    the   conclusion: 

It  would  be  inconsistent  with  that  concept  for  the 
Secretary  or  any  officer  of  a  department  to  exer- 
cise such  a  power  or  discretion  contrary  to  the 
Minister's  directions  or  policy  (provided  of  course 
these  are  lawful).  It  is  not  for  the  officer  to 
distinguish  between  "government  policy"  and  the 
Minister's  policy.  The  duty  of  those  in  a  depart- 
ment is  to  carry  out  the  lawful  directions  and 
policy  of  their  Minister.  It  is  the  Minister  who 
is  responsible  to  the  Governnient  and  the  Parliament 
for    the   directions   and    policy. 

Of  perhaps  greater  interest  is  where  the  policy  directive  follows  a 
lateral  flow  from  the  Minister  of  a  department  to  a  quasi- independent 
tribunal    which    does    not     form    part    of    his    departmental    structure.       A  very 
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recent  Ontario  Court  of  Appeal  judgment  has  just  discussed  such  a  situa- 
tion. In  Annexation  proceedings  before  the  Ontario  Municipal  Board,  the 
Minister  responsible  for  municipal  affairs  filed  a  letter  with  the  Board 
expressing  the  policy  of  the  Government  and  his  own  views  with  respect  to 
contentious  matters  before  the  Board.  When  the  Board  ruled  that  it  was 
bound  to  follow  the  Government's  policy  statement,  judicial  review  was 
sought  on  the  ground  that  it  had  so  fettered  its  discretion  that  jurisdic- 
tional error  had  been  committed.  The  Court  of  Appeal  dismissed  this  objec- 
tion. Invested  with  the  power  to  re-draw  municipal  boundaries  and  sever- 
able from  its  statutory  responsibility  to  hold  a  public  hearing  before 
making  any  annexation  order,  the  Board  was  exercising  "an  administrative  - 
almost  a  legislative"  function.  This  meant  that  the  Board  was  to  be  guided 
by  broad  policy  considerations.  While  the  Board  could  not  consider  itself 
bound  in  law  to  follow  the  policy  statement  and  therefore  had  to  retain  "a 
discretion  whether  to  adopt  and  how  best  to  implement  government  policy  in 
the  area  of  population",  the  content  of  such  policy  was  a  purely  political 
matter    that   could    not   be   argued    and   debated    in   a  court   of   law. 

[P]rovided  such  policy  is  not  inconsistent  with 
statutory  objectives  in  the  broad  area  of  planning, 
an  administrative  board  may  conclude  that  it  must 
be  accepted  having  regard  to  all  relevant  facts  and 
after    listening    to    the    objections   raised. 

To  be  noted  are  that  the  Court  laid  heavy  emphasis  on  the  administrative, 
non- judicial  aspect  of  the  Board's  statutory  discretion  to  make  the  ulti- 
mate decision  or  order;  that  legislative  facts  and  policy  considerations 
predominated  over  the  adjudicative  aspects  of  the  proceedings;  that  the 
Minister  conveying  the  views  of  Government  was  the  one  responsible  for 
municipal  affairs  and  the  policy  conveyed  to  the  Board  was  confined  to 
municipal  matters;  that  the  content  of  the  government  policy  was  a  politi- 
cal matter  that  could  not  be  questioned  before  the  courts;  that  legislation 
required  a  public  hearing  before  any  order  was  made  by  the  Board;  and  that 
even  a  policy  emanating  from  such  a  high  governmental  source  did  not  bind 
the  Board  which  retained  its  discretion  throughout  to  implement  that  policy 
or   no t . 
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Damages  in  Tort 

Most  commonly,  allegedly  unlawful  administrative  actions  are  attacked 
in  the  courts  by  means  of  some  form  of  judicial  review  remedy.  Such  reme- 
dies provide  an  arsenal  of  orders  whereby  the  courts  are  able  to  correct  or 
direct  administrative  bodies  in  the  most  appropriate  way  and  do  so  without 
awarding  damages  to  the  injured  persons.  However,  it  cannot  be  gainsaid 
that  very  often  such  unlawful  actions  may  have  caused  affected  persons  to 
suffer  financial  loss  and  the  legal  questions  then  become  whether  the  law 
recognizes  a  cause  of  action  in  the  injured  party  and  whether  there  is 
someone  that  may  be  sued. 

A  fundamental  principle  at  work  here  is  that  officialdom,  high  or 
low,  is  subject  to  the  same  law  of  the  land  as  everyone  else  and  therefore 
even  if  the  official  committing  the  wrongful  act  is  a  governor  (Phillips  v. 
Eyre)  or  the  premier  of  a  province  (Roncarelli  v.  Duplessis)  he  nonetheless 
remains  liable  in  damages  to  the  person  wronged. 

Another  principle  at  work  here  is  that  the  potential  defendant  must 
be  a  suable  entity,  i.e. ,  either  an  individual  or  a  corporation.  Most 
agencies  or  tribunals  have  not  been  incorporated  and,  generally  therefore, 
they  cannot  be  sued  as  such.  However,  the  persons  comprising  such  a  body, 
its  members,  who  act  in  its  name  are  of  course  suable  and  so,  in  theory, 
they  could  be  held  liable  for  any  tortious  or  delictual  acts  which  they 
commit  albeit  in  the  name  of  their  tribunal  or  agency.  However,  apart  from 
these  very  important  procedural  matters  there  still  remains  the  question  of 
whether,  and  if  so  to  what  extent,  actions  for  damages  may  be  brought 
against  such  persons. 

The  question  is  an  easy  one  where  the  act  in  issue  amounts  to  a 
nominate  tort.  For  example,  the  marketing  board  that  seizes  the  goods  of 
another  commits  the  tort  of  conversion  and  the  expropriating  authority  that 
enters  another's  land  commits  a  trespass.  What  these  public  bodies  must 
prove  in  order  to  justify  these  prima  facie  unlawful  acts  is  that  they  had 
lawful  authority  to  act  as  they  did.   Was  the  expropriation  order  a  valid 
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one?  Did  it  cover  the  lands  in  issue?  However,  the  question  becomes  far 
raore  difficult  where  this  is  not  the  case  and  the  injured  person  claims 
damages  on  the  basis  of  an  allegedly  invalid  administrative  act  that  di- 
rectly causes   economic    or   other    loss. 

The  courts  have  been  reasonably  consistent  that  where  the  function 
being  performed  by  an  administrative  body  is  legislative  or  quasi- judicial 
in  nature  then  invalidity  will  usually  not  provide  a  basis  for  an  action  in 
damages  unless  there  is,  in  addition,  bad  faith,  malice  or  the  like.  So, 
where  a  municipality  passed  a  spot-zoning  bylaw  that  was  later  found  in- 
valid by  the  courts  on  the  basis  of  municipal  negligence,  the  Supreme  Court 
of  Canada  held  that  this  legislative  or  quasi- judicial  act  could  not  form 
the  basis  for  a  successful  negligence  action  by  the  landowner  who  had  ex- 
pended moneys  in  reliance  on  this  bylaw.  Similarly,  any  loss  that  a  canner 
might  have  suffered  in  reliance  on  an  invalid  regulation  banning  cyclamates 
under  the  Food  and  Drugs  Act  was  not  recoverable  in  an  action  against  the 
Crown . 

But  where  might  a  plaintiff  be  successful  in  a  tort  action  based 
directly  on  an   invalid   administrative   act? 

1 .  Negligence 

Negligence  remains  the  most  common  cause  of  action.  However,  to 
establish  this  tort  a  plaintiff  must  first  satisfy  a  court  that  the  defen- 
dant owed  him  a  duty  of  care.  While  it  may  not  be  difficult  to  prove  that 
a  statute  or  regulation  did  impose  some  duty  or  responsibility  on  a  public 
tribunal  or  official,  the  courts  have  been  careful  to  note  that  this  duty 
is  a  public  one  for  which  public  law  remedies  are  indeed  available  and  it 
is  incumbent  upon  the  plaintiff  to  go  one  step  further  and  translate  that 
y       public   duty   into   a    private   duty  of   care   owed    to   him. 

This  reasoning  exercise  was  expatiated  upon  a  short  while  ago  by  the 
House  of  Lords  in  the  Anns  case  where  because  defective  housing  foundations 
allegedly    not    in    conformity    with    municipal    bylaws    authorized    by    Llie    Public 
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Health  Act  1936  had  caused  damage,  it  was  pleaded  that  either  the  building 
plans  did  not  comply  with  the  bylaw  requirements  or,  if  they  did,  municipal 
employees  had  failed  to  inspect  the  foundations  before  the  superstructure 
was  erected  or  had  done  so  negligently.  Lord  Wilberforce,  on  behalf  of  the 
more  cautious  majority,  made  reference  to  the  difference  between  the  policy 
or  discretionary  responsibilities  of  a  public  authority  and  its  responsi- 
bilities for  "the  practical  execution  of  policy  decision".  The  latter  he 
described   as   "operational    powers"    and    stated: 

It  can  safely  be  said  that  the  more  'operational'  a 
power  or  duty  may  be,  the  easier  it  is  to  super- 
impose   on    it   a   common   law  duty   of   care. 

It  is  interesting  to  note  that  this  same  distinction  was  discussed  six 
years  earlier  by  Laskin  J.  (as  he  then  was)  for  the  Supreme  Court  of 
n/  Canada.  There  the  line  was  drawn  between  legislative  and  quasi- judicial 
powers  and  those  that  are  "administrative  or  ministerial,  or  perhaps  better 
categorized  as  business  powers".  The  distinction  made  by  Laskin  J.  was 
expressed  in  more  absolute  terras  than  that  of  Lord  Wilberforce:  there  may 
be 

an  individualization  of  responsibility  for  negli- 
gence in  the  exercise  of  business  powers  which  does 
not  exist  when  the  defendant  acts  in  a  legislative 
capacity   or    performs   a    quasi- judicial   duty. 

Examples  of  where  operational  or  business  powers  have  led  plaintiffs 
to  success  are  the  negligence  of  a  licensing  officer  in  erroneously  inform- 
ing the  plaintiff  that  lands  were  zoned  for  his  business  and  issuing  him  a 
business  licence  with  respect  thereto;  the  negligence  of  a  building  inspec- 
tor in  erroneously  informing  plaintiff  that  he  could  open  a  restaurant  on 
certain  lands  and  issuing  him  a  building  permit  with  respect  thereto;  the 
negligent  inspection  and  approval  by  municipal  building  inspectors  of 
buildings  being  constructed  and  the  subsequent  collapse  of  the  buildings 
with  physical  and  economic  loss  to  the  owners.  On  the  other  hand,  munici- 
pal approval  of  a  plan  subdivision,  the  warden's  issue  of  a  temporary  pass 
to  a  penitentiary  prisoner  and  investigating  the  alleged  misconduct  of  a 
/  lawyer  by  the  Law  Society  of  Upper  Canada  have  been  found  to  be  discre- 
~J       tionary   acts    upon    which   a   duty   of   care    in   negligence   could    not    be   based. 
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With  the  important  expansion  of  negligence  law  as  a  result  of  Hedley 
Byrne  a  variation  of  this  theme  has  been  the  increasing  attempt  to  fix 
officials  with  liability  because  their  allegedly  erroneous  advice  or  repre- 
sentations have  led  the  private  citizen  to  suffer  financial  loss.  Many  of 
the  cases  referred  to  above  placed  reliance  on  this  development,  but  the 
more  classical  analysis  of  the  principles  developed  by  Hedley  Byrne  in  the 
context  of  the  private  sector  was  applied  recently  to  government  by  the 
Supreme  Court  of  Canada.  There,  the  majority  noted  that  plaintiff's  repre- 
sentative was  experienced  in  the  meat  trade,  was  a  town  councillor  and  was 
a  member  of  the  planning  commission.  How  then  could  such  an  experienced 
person,  in  asking  for  information  from  the  municipality  with  respect  to  the 
availability  of  lands  that  were  industrially  zoned,  be  said  to  be  relying 
on  the  skill  and  judgment  of  municipal  officials?  Similar  results  were 
reached  in  Couture  Estate  v.  The  Queen  where  the  Federal  Court  -  Trial 
Division  found  that  there  was  no  negligence  in  failing  to  inform  a  licensee 
that  his  licence  had  become  invalid  as  a  result  of  the  coming  into  force  of 
the  new  Broadcasting  Act.  The  invalidity  was  the  result  of  a  legal  act 
quite  divorced  from  any  acts,  negligent  or  otherwise,  of  officials  and  the 
latter  were  under  no  legal  duty  to  inform  the  licensee  of  this  new  statute 
and  its  consequences  for  his  licence.  This  was  an  odd  finding  in  view  of 
the  fact  that  the  licence  was  issued  in  the  very  month  the  new  Act  was 
passed  and  was  for  a  one-year  term.  Moreover,  the  Court  relied  on  the 
absence  of  causality  in  that  even  though  officials  wrote  letters  to  him  in 
which  they  represented  that  this  licence  was  still  in  effect,  that  negli- 
gence was  not  the  cause  of  his  loss  which  would  still  have  been  occasioned 
if   the   letters  had   not   been   sent. 

This  area  of  the  law  has  only  recently  begun  to  develop,  and  with  the 
growth  of  the  "regulatory  State"  whether  the  ambit  of  liability  will  expand 
remains  open  to  question.  On  the  one  hand,  courts  recognize  that  officials 
should  not  be  inhibited  in  fulfilling  public  duties  by  the  fear  of  finan- 
cial responsibility.  On  the  other,  the  Crown  now  stands  behind  such  per- 
sons because  of  the  Crown  Liability  Act  and,  in  any  event,  policeman  have 
always   been    held    personally    liable    for    their    unlawful    acts. 
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2.  Statutory  Tort   Duty 

There  is  of  course  the  more  traditional  exercise  of  trying  to  convert 
directly  a  statutory  duty  into  a  common  law  duty  of  care.  This  tends  to  be 
a  difficult  exercise  in  Canada  whether  claimed  against  a  private  or  a  pub- 
lic defendant.  For  example,  the  breach  of  a  regulation  obligating  a  munici- 
pality to  supply  a  proper  uniform  to  its  police  constables  did  not  give 
rise  to  a  cause  of  action.  The  duty  of  the  Minister  of  Transport  under  the 
Aeronautics  Act  to  keep  all  government  airports  properly  maintained  is  a 
public  duty  only,  not  giving  rise  to  enforceable  private  rights.  The 
responsibility  of  the  Postmaster  General  for  management  of  the  Post  Office 
cannot  be  translated  into  a  tort  (or  contract)  duty  owed  to  its  users  who 
suffer  financial  loss  during  a  strike  of  employees,  nor  does  the  general 
responsibility  and  regulation-making  powers  of  the  Commissioner,  with 
respect  to  education  and  employees  in  the  Northwest  Territories,  give  rise 
to  a  cause  of  action  against  him  or  his  servants  for  injuries  suffered  by  a 
student  at    school. 

3.  Other  Torts 

As  for  other  tort  claims,  the  Manitoba  Court  of  Appeal  took  a  very 
strong  line  against  a  marketing  board  that  had  used  tactics  of  harrassment 
against  the  plaintiff.  The  Court  had  no  difficulty  in  finding  that  a 
motion  of  the  board,  which  was  given  a  monopoly  in  the  area  by  the  Legisla- 
ture, denying  credit  to  any  customer  of  the  board  dealing  with  the  plain- 
tiff was  an  attempt  by  it  to  induce  others  to  forego  their  contractual 
relationships  with  the  plaintiff.  This  amounted  to  the  tort  of  unlawful 
interference  with  contractual  relationships  and  damages  were  awarded  not  on 
the  basis  of  breach  of  contract  but  having  regard  as  well  to  the  economic 
position  lost  to  the  plaintiff  in  the  general  fruit  and  vegetable  business. 
The  Court  went  on  to  find  the  board  liable  in  intimidation  and  for  the  tort 
of  using  unlawful  means  with  the  object  of  causing  damage  to  another.  The 
vindictiveness  of  the  board  was  a  flagrant  abuse  of  power  outside  the  ambit 
of  the  objects  of  the  statute  and  was  explicitly  recognized  as  such  by  the 
Court's   award    of    punitive   or   exemplary  damages. 
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Before  leaving  this  subject,  I  should  say  something  about  Roncarelli 
V.  Duplessis  which  has  been  considered  to  have  application  in  both  Quebec 
and  comraon  law  jurisdictions.  There,  the  then  Premier  and  Attorney  General 
or  Quebec  told  the  Chairman  of  the  Liquor  Commission  to  cancel  Roncarelli' s 
licence.  This  was  a  clear  case  of  dictation  and  hence  abuse  of  discretion 
but  did  it  provide  a  basis  for  a  claim  in  damage?  The  leading  judgment 
made  reference  to  the  malice  behind  Duplessis'  actions  (Roncarelli  had  been 
"going  bail"  for  Jehovah  Witnesses  in  the  Province)  but  it  is  the  way  in 
which    Rand   J.    defined  malice    that   may    require    administrators    to   be   careful.' 

Malice  in  the  proper  sense  is  simply  acting  for  a 
reason  and  purpose  knowingly  foreign  to  the  ad- 
ministration   . . . 

The    subjective    element    in  malice,    therefore,    is   not   necessarily   limited  to 

wanting    to     injure    or    hurt    a    particular    person,    but    here    is    described  as 

encompassing     the      abuse     of     discretion     discussed     earlier     and     doing  so 
"knowingly" . 

Fairness 

The  sudden  appearance  on  the  Canadian  Legal  scene  of  the  fairness 
doctrine  requires  rae  to  make  some  reference,  however  brief,  to  this  new 
development.  In  the  past,  administrative  bodies  exercising  adjudicative 
powers  only  had  to  observe  the  rules  of  natural  justice  and  give  affected 
persons  notice  and  the  opportunity  to  be  heard  if  they  were  acting  in  a 
quasi- jud  ic  ial  way.  This  requirement  of  a  quasi- jud  icial  function  led  to  a 
good  deal  of  disputation  in  the  courts  as  to  whether  it  had  been  met  in 
particular  cases  and,  if  it  had,  what  procedural  safeguards  affected 
persons  were  then  entitled  to.  Of  course,  such  procedural  safeguards  could 
be  defined  and  supplemented  by  legislation  and  this  has  increasingly  become 
the   case    in   Canada. 

About  ten  years  ago,  the  British  courts  began  to  experiment  with  the 
notion  that  even  when  a  tribunal  was  not  acting  quasi- jud ic ial ly  affected 
persons  should  still  be  treated  fairly.  For  example,  the  probationary 
employee    who    is    dismissed    or    a    tribunal's    decision    that    a    prima    facie    case 
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has  been  made  out  and  the  person  concerned  ought  now  to  be  subject  to 
disciplinary  assessment  or  criminal  proceedings  are  not  quasi- jud  icial  in 
nature  but  the  rights  or  interests  of  individuals  are  at  stake.  Late  last 
year,  a  majority  of  the  Supreme  Court  of  Canada  adopted  this  fairness  prin- 
ciple and  applied  it  in  favour  of  a  probationary  constable  who  had  been 
dismissed   without    prior    notice   or   opportunity   to    be   heard. 

He  (the  constable)  should  be  treated  'fairly'  not 
arbitrarily. 

...  the  appellant  should  have  been  told  why  his 
services  were  no  longer  required  and  given  an 
opportunity,  whether  orally  or  in  writing  as  the 
Board   might   determine,    to    respond. 

The  Court  followed  English  authority  that  generally  applied  this  principle 
to  "the  administrative  or  executive  field"  and  then  quoted  approvingly  from 
a  recent  English  Court  of  Appeal  case  that  would  have  applied  fairness  as 
follows : 

...    if  a    person  may   be   subjected    to    pains  or   penal- 
ties,   or   be    exposed    to    prosecution    or    proceedings, 
/  or  deprived    of    remedies  or   redress,   or   in   some   such 

way  adversely  affected  by  the  investigation  and 
report,  then  he  should  be  told  the  case  made 
against  him  and  be  afforded  a  fair  opportunity  of 
answering    it. 

Indicative  of  how  far  this  principle  has  been  taken  in  Canada  in  a 
very  short  period  of  time,  the  Federal  Court  of  Appeal  has  just  held  that  a 
petition  to  the  Governor-in-Counc  il  for  the  review  of  a  decision  of  the 
CRTC  under  the  National  Transportation  Act  is  subject  to  the  fairness  doc- 
trine. The  concern,  of  course,  is  that  what  has  been  thought  heretofore  as 
a  purely  political  process  may  have  to  become  more  judicialized .  This  case 
is   now  on   appeal    to    the    Supreme    Court   of    Canada. 

Conclusion 


Those    of    you    familiar    with    this    area   of    the    law   will    immediately   see 
that    many    important    areas    have    been    left    out    and    that    only    a     fraction    of 
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the  ever-expanding  case  law  has  been  referred  to.  However,  indicative  of 
the  vastly  increased  interest  in  Administrative  Law  in  Canada  are  the  books 
and  articles  on  the  subject  that  are  appearing  with  increasing  frequency. 
One  may  expect  that  so  much  activity  in  the  real  world  of  tribunals, 
bureaucracies  and  government,  all  of  which  must  be  made  to  function  accord- 
ing to  law,  will  lead  to  greater  sophistication  and  new  approaches.  Final- 
ly, as  history  has  only  too  often  demonstrated,  neither  the  public  official 
nor   the   private   citizen  can    take    too  much   for  granted    in   this  area. 


Colleglal  Decision  Making 

John  D.  Hylton* 

When  asked  to  speak  to  you  on  this  topic,  I  thought  of  a  new  line  of 
jokes  making  the  rounds.  They  are  called  California  jokes  but  you  will 
understand  if  1  change  the  context  somewhat  to  refer  to  members  of  ad- 
ministrative boards.  The  question  is,  how  many  board  members  does  it  take 
to  change  a  light  bulb?  The  answer  is  five.  You  need  one  to  change  the 
bulb  —   and    four    to    participate    in    the   experience. 

Problems  relating  to  the  way  in  which  administrative  boards  reach 
their  decisions  are  of  course  not  new.  The  acceleration  of  the  growth  of 
such  boards,  particularly  since  the  second  World  War,  has  focused  more 
attention  on  such  problems  but  the  concerns  surrounding  the  decision-making 
process  have  remained  much  the  same.  Take,  for  example,  the  comments  of  a 
former  Chief  Justice  of  the  Ontario  Supreme  Court,  Mr.  Justice  Mulock,  made 
in    193'+,    when   he    had    attained    the   great   age  of   90.      He    said: 

"Many  of  these  boards  are  not  bound  by  their  pre- 
vious decisions,  are  free  to  put  their  own  con- 
struction on  the  common  case  and  statute  law,  to 
revive  the  star  chamber  method  of  conducting  their 
proceedings  behind  closed  doors  and  to  give  no  rea- 
sons for  their  decisions,  the  wrong  suiters  being 
left    without   redress."^ 

Now  that  of  course  sounds  like  all  the  complaints  you  have  ever  heard  from 
the  unsuccessful  applicant  appeared  in  front  of  you.  However,  you  can  see 
that  the  criticisms  of  administrative  boards  that  we  all  hear  so  often 
today  are   not   new. 

On  the  other  hand,  the  need  for  and  value  of  such  boards  continue  to 
be   recognized.      When    the   Workman's   Compensation  Board   was   set   up   in  Ontario 


*  Mr.  Hylton  is  a  lawyer  who  practices  with  the  Toronto  law  firm  of  Bordon 
6.  Elliot.  He  was  formerly  a  Commissioner  of  the  Canadian  Radio-televi- 
sion and  Telecommunications  Commission.  He  spoke  informally  without  a 
prepared    text. 

^  Quoted  by  R.J.  Reid  in  Special  Lectures,  Law  Society  of  Upper  Canada  1953 
at    page    2. 
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it  was  considered  that  the  courts  were  not  necessarily  the  appropriate 
forum  in  which  to  settle  workmen's  claims.  Law  suits  and  the  intervention 
of  lawyers  with  possible  appeals  from  court  to  court  probably  would  mean 
much   less  money   in    the    long    run   available    for    injured    workmen. 

When  an  Ontario  committee  to  enquire  into  the  machinery  of  govern- 
ment, examined  the  function  and  process  of  administrative  boards,  it  con- 
cluded: 

A  board  or  commission  might  be  set  up  where  the 
function  is  of  a  judicial  nature  and  where  either 
some  special  expertise  is  involved  or  the  avoidance 
of  delays  and  expenses  are  in  themselves  important 
elements    in    the   dispensing   of   'justice'. 

You  will  recognize  the  problems  of  definition  immediately.  Whether 
one  is  acting  in  a  judicial  or  quasi- judicial  or  purely  administrative 
capacity  in  any  given  situation  is  sometimes  difficult  to  tell.  Also 
"expertise"  in  the  particular  area  in  which  the  board  operates  and  the 
principles  of  administrative  law  under  which  a  member  functions  are  two 
quite  different    things. 

The  Committee's  report  then  goes  on  to  say  that  administrative  "agen- 
cies must  have  a  high  degree  of  independence  and  be  free  from  political 
considerations  or  pressures".  Personally,  I  have  never  seen  so  much  poli- 
tical pressure  as  there  has  been  in  the  last  few  years,  particularly  in  the 
develofxnent   of  mechanisms   to   allow   for  government    to   direct   policy. 

The  Committee  also  states  that  while  agencies  must  be  accountable  for 
their  decisions,  the  accountability  relates  to  their  conduct  or  procedures 
in  arriving  at  their  decisions  and  not  the  subject  matter  of  the  decisions. 
Now,  I  used  to  think  that  was  true.  I  have  begun  to  realize,  however,  that 
as  far  as  decision-making  is  concerned,  it  is  only  the  subject  matter  that 
interests  the  political  process;  it  is  not  the  agency's  conduct  in  arriving 
at  the  decision.  Most  people  appearing  before  agencies  assume  they  are 
going  to  be  dealt  with  fairly.  In  99%  of  the  cases,  they  are.  It  is  the 
subject  matter   of    the   decision    that    is    the    political    issue    and   one    that   can 
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often  come  between  an  agency,  the  industry  it  regulates  and  the  government 
of  the  day. 

I  have  referred  to  these  matters  by  way  of  introduction  to  the 
specific  decision-making  processes  of  some  particular  boards  which  I  wish 
to  touch  on,  because  I  believe  that  the  good  old  days  of  simple  decision- 
making are  gone  now.  Certainly  there  are  thousands  of  routine,  administra- 
tive decisions  which  continue  to  be  taken  with  great  competence  and  as  a 
result  of  dedicated,  hard  working  people  at  both  the  member  and  staff 
levels  of  boards.  But  the  environment  in  which  major  decisions  are  being 
made  grows  continually  more  complex  and  difficult. 

1  detect  a  tendency  by  some  boards  to  shore  themselves  up  against 
legal  and  political  attacks  in  this  environment  by  adopting  more  court-like 
procedures.  At  the  same  time,  ironically,  the  courts  appear  to  be  becoming 
more  like  administrative  boards  in  their  decision-making,  striving  for 
something  that  is  more  like  a  social-democracy  approach  to  the  law.  I  sus- 
pect the  courts  may  be  reacting  to  a  dodo  bird  image  that  has  been  pinned 
on  them  by  the  press  and  others  to  the  effect  that  their  processes  are  said 
to  be  irrelevant  and  inadequate  for  the  "real  problems"  of  today's  society. 

It  is  important,  1  think,  for  administrative  boards  to  strike  a 
balance  between  the  extremes  of  rigid  court-like  procedures  with  strict 
adherence  to  evidentiary  rules  on  the  one  hand  and  loose,  formless  proceed- 
ings where  "anything  goes".  The  great  advantage  which  administrative 
boards  have  is  to  be  masters  of  their  own  proceedings  and  maintain  the 
flexibility  to  adopt  the  procedures  most  appropriate  for  a  given  case. 

Turning  now  to  the  experience  of  some  selected  boards,  most  of  them 
adhere  to  a  general  rule  that  the  members  who  hear  the  evidence  should  be 
the  ones  to  make  the  decision.  That  sounds  like  a  reasonable  rule  and  most 
of  the  Ontario  board  members  1  spoke  with  were  of  the  opinion  that  some- 
thing called  the  Statutory  Powers  Procedures  Act  requires  them  to  take  this 
very  route.   Strangely  enough,  however,  this  Act,  which  is  a  codification 
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of  basic  administrative  practices  to  be  followed  by  all  Ontario  boards,  is 
silent  on  this  matter.  Only  where  the  board,  within  its  powers,  has  made 
procedural  rules  that  those  who  decide  a  matter  must  hear  all  the  evidence, 
does  the  Statutory  Powers  Procedure  Act  apply. 1 

It  is  intriguing  to  find,  therefore,  that  in  the  federal  Broadcasting 
Act ,  where  the  part-time  members  sit  on  hearings  but  can  only  act  in  a  con- 
sulting role  in  the  making  of  decisions,  it  is  technically  possible  to  have 
full-time  members  making  the  final  decision  who  never  participated  in  the 
hearing  of  the  application.  In  some  ways,  I  am  attracted  to  this  form  of 
decision-making.  The  full-time  members  are  collectively  responsible  for 
all  the  decisions. 

I  think  one  of  the  difficulties  in  the  operations  of  administrative 
boards  is  that  they  have  been  trapped  into  adopting  stricter  procedures 
than  may  be  advisable  for  the  best  decision-making.  In  my  view,  adminis- 
trative boards  should  remain  flexible  in  this  area  in  order  that  the  cumu- 
lative expertise  in  a  board  can  be  brought  to  bear  on  particularly  complex 
problems.  Judges,  as  you  know  are  supposed  to  come  into  court  with  a 
"tabula  rasa"  which  I  gather  means  they  are  to  start  with  a  clean  mental 
blackboard  regarding  the  facts  at  the  outset  of  a  case.  Board  members, 
however,  should  come  to  an  application  with  a  background  of  expertise  and 
experience  based  on  facts  that  allows  them  to  easily  understand  and  deal 
with  the  technicalities  and  special  issues  of  applications  which  may  be 
very  numerous  and  repetitive  in  form.  The  extent  to  which  members  can  take 
into  account  matters  not  strictly  on  the  record  may  also  depend  on  the 
nature  of  the  proceeding,  whether  it  is  of  a  quasi- judicial  or  administra- 
tive nature. 

Let  me  continue  to  describe  the  process  of  some  specific  boards. 
First,  the  Ontario  Securities  Commission.  It  has  a  fairly  normal  structure 
of  a  chairman,  vice-chairman  and  up  to  six  other  members.   As  this  makes  an 


^  Section  30(d),  Statutory  Powers  Procedure  Act,  R.S.O.  1971,  c.  47.   Note 
also  for  Alberta,  the  Administrative  Procedures  Act,  R.S.A.  1970,  c.  2. 
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even  numbered  board  of  eight,  there  should  be  some  provision  in  the  Commis- 
sion's constitution  for  the  chairman  to  break  a  tie  vote  although  it  is  not 
clear  from  the  statute  what  takes  place  in  such  a  situation.  The  quorum 
for  hearings  is  two,  although  the  Commission  holds  comparatively  few  public 
hearings.  Either  the  Chairman  or  Vice-Chairman  must  sit  on  a  hearing 
panel.  All  of  the  members  except  for  the  Chairman  and  Vice-Chairman  are 
part-time  members  who  are  brought  in  on  a  case  by  case  basis.  For  this 
Commission,  it  is  quite  clear  that  those  who  hear  a  matter  also  decide  it. 
With  respect  to  policy  matters,  there  is  an  informal  meeting  each  Friday 
morning  which  is  attended  by  all  Commissioners.  Incidentally,  there  is  no 
statutory  basis  for  this.  It  is  just  a  practice  which  has  grown  up.  There 
is  a  right  of  appeal  of  the  Commission's  decisions  to  the  Ontario  Supreme 
Court  except  for  certain  matters  set  out  in  the  statute.  An  example  of  one 
of  these  matters  is  contained  in  section  173,  which  permits  the  Commission 
to  decide  whether  securities  distribution  is  in  progress  or  has  been  con- 
cluded, a  particularly  efficient  kind  of  guillotine.  There  is  no  appeal 
from  such  an  order. 

Another  important  board  in  Ontario  is  the  Ontario  Energy  Board.  It 
has  a  five  member  minimum  in  its  statute  with  a  total  permissable  member- 
ship of  six  full-time  members  and  one  part-time.  Two  are  required  for  a 
hearing  and  this  is  the  usual  number  for  hearing  panels.  The  Board  has 
instituted  an  internal  review  system  of  its  decisions  although  there  is  no 
statutory  authority  for  this.  The  Chairman  tends  to  set  the  ground  rules 
for  review  of  decisions.  Further,  the  Board  holds  regular  meetings  as  a 
group  to  discuss  policy  issues  which  may  have  arisen  in  a  given  application 
or  otherwise.  Policy  decisions  taken  at  these  meetings  are  guide-posts  for 
members  who  have  sat  on  a  particular  application  in  deciding  the  issues  in 
that  application.  The  Board's  decisions  may  be  appealed  to  the  Ontario 
Court  of  Appeal  or  to  the  Ontario  Cabinet.  The  latter  may  vary  or  rescind 
any  of  the  orders  which  come  forward.  The  Cabinet  can  also  order  a  new 
hearing  but  may  be  cautious  about  doing  this  because  sending  the  matter 
back  thereby  eliminates  the  opportunity  to  vary  or  rescind  a  subsequent 
order  of  the  Board. 
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Let  rae  look  at  one  of  the  biggest  boards  in  Ontario,  the  Ontario 
Municipal  Board,  which  probably  has  more  impact  directly  or  indirectly  on 
our  lives  than  we  recognize.  This  is  a  board  with  28  full-tirae  members, 
including  the  Qiairman.  That  is  about  the  number  of  people  in  the  room 
here  and  you  can  imagine  that  if  they  are  trying  to  get  consensus  on  a 
matter,  it  can  be  a  very  difficult  situation.  Two  members  of  the  O.M.B. 
make  a  quorum  and  that  is  the  usual  hearing  panel.  However,  under  section 
15  of  the  Act,  the  chairman  can  designate  one  member  to  hold  a  hearing. 
The  members  travel  throughout  Ontario  and  hold  a  large  number  of  hearings. 
The  sitting  members  make  a  report  to  the  Board  which  must  be  approved  by 
the  Chairman  or  by  two  other  members,  one  of  whom  should  be  a  Vice-Chairman 
and  a  decision  is  then  rendered  by  the  Board  based  on  the  report.  There  is 
accordingly  a  distinction  to  keep  in  mind  between  a  decision  and  a  report 
which   will    ultimately   lead    to    a   decision. 

This  is  an  important  distinction  in  decision-making.  The  Ontario 
Highway  Transport  Board  is  required  by  statute  to  make  reports  to  the 
Minister  a^d  the  Minister  then  in  fact  makes  the  actual  decision  which  may 
simply  be  an  approval  of  a  report.  If  you  are  making  a  report,  it  is 
usually  viewed  as  being  an  administrative  process.  You  do  not  have  to 
exhaust  all  the  information  relating  to  the  law,  or  perhaps  even  take  into 
account  the  policy  ramifications,  realizing  that  your  report  will  go  up  to 
another  level,  but  you  do  have  to  be  rather  good  in  the  way  that  you  des- 
cribe the  facts.  If  you  are  not,  the  court  may  throw  it  back  on  the  basis 
that  the  report  itself  is  insufficient  on  the  facts.  In  making  a  report, 
you  may   not    be   bound    (in   Ontario)    by    the   Statutory  Powers   Procedure  Act.^ 

In  the  Ontario  Municipal  Board  there  is  an  informal,  internal  review 
procedure.  There  is  a  committee  on  Board  decisions  which  reports  to  the 
full  Board  as  to  the  policy  trends  in  decisions.  My  understanding  is  that 
the  committee  is  reasonably  active  but  that  the  reports  on  the  decisions 
have  no  binding  effect  on  the  members.  Therefore,  if  the  two  members  who 
sat    on    a    matter    arrive    at    a    conclusion    that    differs    from    the    view    of    the 


1    See    section  3(2)(g). 
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review  committee,  they  can  ignore  its  report.  Notwithstanding  this,  the 
review  procedure  does  act  as  a  check  on  consistency  and  draws  to  the  atten- 
tion of  the  members  from  time  to  time  the  direction  of  decision-making 
within  the  Board.  It  also  could  bring  to  the  decision  process  a  great 
deal  of  information  from  outside  about  other  boards'  decision-making.  I 
must  say,  as  an  ex-commissioner,  what  I  really  like  about  the  O.M.B.  is 
that  no  order  of  the  Board  may  be  reviewed  by  a  court!  As  a  lawyer,  I  may 
now  have  a  different  view  of  this.l 

If  you  rely  on  expert  members  of  your  staff,  to  assist  you  in  pre- 
parations for  hearings  and  in  briefing  you  on  particular  aspects  of  an 
application,  you  should  ensure  that  they  do  no  more  than  inform  you.  If 
the  staff  is  in  fact  making  the  decision,  you  are  subject  to  serious  chal- 
lenge and  interestingly  enough,  if  you  have  a  counsel  assisting  you  in  the 
drafting  of  decisions,  this  may  be  a  problem.  There  is  a  case  in  Ontario, 
Bernstein  v.  The  College  of  Physicians,^  in  which  a  judge  cast  some  asper- 
sions on  the  role  of  counsel  in  writing  the  decision.  This  came  up  at  in 
another  context  in  Ontario  with  a  situation  called  the  UPS^decision  before 
the  Ontario  Highway  Transport  Board  where  the  Chairman,  in  his  own  mind 
with  the  best  intentions,  sent  the  decision  out  to  be  written  by  the 
counsel  for  the  successful  party. ^  It  was  a  very  complex  decision  and  I 
believe  that  the  lawyer  received  it  on  the  basis  that  he  was  acting  under 
the  instructions  of  the  Chairman  to  assist  in  the  decision  writing,  not  the 
decision-making  process.  The  problem  is  that  it  was  not  a  public  process, 
and  further,  counsel  for  the  other  parties  were  not  invited  in.  That  is  an 
extremely  dangerous  position  for  any  member  of  a  board  to  put  himself  in. 


^  However,  note  the  limited  types  of  appeal  or  review  in  sections  42,  93 
and  94,  The  Planning  Act,  R.S.O.  1970,  c.  349. 

2  15  O.R.  (2d)  447. 

3  Canadian  Pacific  Express  Ltd.  et  al  v.  The  Ontario  Highway  Transport 
Board,  United  Parcel  Service  Canada  Ltd.  et  al  and  United  Parcel  Service 
Canada  Ltd.  v.  Attorney-General  of  Canada  et  al,  S.C.O.,  Div.  Ct .  , 
October  3,  1979  (unreported). 

4  Evidence  before  the  Standing  Committee  on  Resource  Development. 
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Accordingly,     when    a    board     takes     legal     advice,  it     should     be    nothing    more 

than    advice    on    the    law   and     independent    of    the  parties,    and    if    it    ends    up 

that    the    lawyer    is    in    fact   making    the    decision  for    you,    the    decision    will 
be    subject    to    challenge. 

Many  statutes  give  a  board  power  to  review  its  own  decisions  but  none 
that  I  have  read  sets  out  how  this  is  to  be  done.  For  example,  the  Liquour 
Licence  Board  "may  at  any  time  review  a  licence  or  permit  on  its  own 
initiative...".!  The  Ontario  Highway  Transport  Board  "may  at  any  time  and 
from  time  to  time  rehear  any  application  and  may  review,  amend  or  revoke 
its   decisions ..." .2 

These  appear  to  allow  administrative  boards  unlimited  internal  appeal 
powers  but  to  the  extent  that  boards  are  constantly  petitioned  for  review 
by  unsuccessful  parties,  such  reviews  may  not  be  in  the  public  interest  if 
they  lead  to  decisions  that  never  seem  to  be  final  or  sloppiness  in  policy 
decision  making    because    review   is    always    available. 

Finally,  decision  making  is  dependent  on  the  quality  of  the  members 
on  any  board.  If  you  are  interested  in  the  industry  you  regulate,  keep 
abreast  of  new  ideas,  are  patient  (particularly  with  the  "little  guy")  and, 
above  all,  carry  an  attitude  of  fairness  and  public  interest  into  all  your 
deliberations,    then   99%   of    your    decisions   will    be   correct. 

The  more  the  members  of  the  board  can  work  together  on  developing 
board  policy,  the  more  the  public  will  have  confidence  in  the  quality  of 
the  board's  decisions.  In  the  last  analysis,  collegial  decision-making  is 
the    will    of    the   members    to    work   together    for    the    public    good. 


^    Section    10(1 ) ,    Liquour  Licence  Act,    R.S.O.    1970. 

2    Section   17,   Ontario  Highway  Transport   Board  Act. 

^  While  these  internal  review  powers  are  very  common,  note  the  recent 
decisions  of  Re  Parent  Cartage  Ltd.  and  Ontario  Highway  Transport  Board, 
20  O.K.  (2d)  219  and  UPS  (supra)  for  judicial  restrictions  on  what 
appeared    to   be   a    wide    power. 


Principles  of  Decision  Writing 

David  Jones,  Q.C.* 

I  think  I  should  introduce  the  topic  in  this  way.  I  am  sure  I  am  not 
telling  any  of  you  anything  that  is  new  when  I  say  that  decision  writing  is 
an  art  which  very  few  people  even  begin  to  approach  in  terras  of  perfection, 
let  alone  the  achievement  of  perfection , after  a  lifetime  of  practice.  It 
is  a  subject  on  which  we  could  go  on  for  hours,  days  and  even  weeks.  So,  I 
must  of  necessity  undertake  a  process  that  I  would  like  to  call,  "selective 
compression".  We  have  only  time  this  morning  within  the  half  hour  avail- 
able   to  discuss    the  main    points. 

I  would  also  like  to  indicate  that  I  will  be  talking  essentially 
about  the  quasi- judicial  function.  Many  of  the  tribunals  represented 
around  the  table  as  well  as  others,  have  a  legislative  function,  that  is  a 
regulation-making  function  and  I  am  not  going  to  talk  about  that.  I  also 
recognize  that,  when  we  are  talking  about  writing  decisions,  one  has  to  con- 
sider the  fact  that  if  it  were  a  perfect  world  every  decision  of  every 
tribunal  would  be  written  out  in  full  and  be  crystal  clear.  However,  we 
all  have  to  labour  under  heavy  work  loads,  and  we  have  to  look  at  the 
nature  of  cases  and  the  time  limitations  within  which  these  bodies  work. 
So,  I  am  excluding  from  consideration  what  I  would  call  routine  matters, 
for  a  lack  of  a  better  description.  Mr.  Alexander**  talked  about  holding 
2,600  hearings  a  year.  I  admire  him  for  his  tenacity  in  undertaking  the 
headship  of  a  body  with  such  an  enormous  workload,  because  I  presume  that 
every  one  of  those  cases  results  in  a  decision  that  has  to  be  written 
clearly  and  concisely  and  which  communicates  the  results  to  the  parties. 
Others    of    us    just    do    not     face     that    kind    of    necessity.        The    body    which     I 


*        Mr.     Jones    is    the     Chairman    of     the    Railway    Committee    of    the     Canadian 
Transport    Commission.      He    spoke    inforraally   without   a    prepared    text. 

**    Mr.     Alexander,    a    participant    at     the    Seminar,     is    the    Chairman    of    the 
Ontario    Highway    Transport    Board. 
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represent,  that  Is  the  Railway  Transport  Committee,  makes  approximately 
3,500  decisions  a  year,  but  the  vast  majority  of  them  are  cases  in  which 
there  is  either  no  contest  or  where  the  matter  is  routine  and  there  is  no 
call  or  request  or  even  reason  for  giving  decisions  of  the  sort  I  am  going 
to  talk  about  this  morning.  Now  I  recognize  that  this  is  a  great  area  and 
a  troublesome  one,  particularly  among  lawyers,  but  what  1  am  talking  about 
is    the   kind   of   decisions   that   ought    to   be   written. 

The  importance  of  the  decision  to  the  regulatory  tribunal  is  that  the 
tribunal  acts  through  its  decision-making  process.  This  may  be  done  by  a 
ruling,  order,  recommendation,  a  directive,  or  a  policy  statement  or  a 
declaration.  It  will  depend  on  the  statute,  the  nature  of  the  tribunal  and 
sometimes  the  nature  of  the  case  that  the  tribunal  is  looking  at.  This  is 
the  operative  part  of  he  decision  and  it  can  be  as  brief  and  to  the  point 
as  the  applicable  statutes  require.  It  is  the  easiest  part  to  write.  It 
is  the  part  that  says,  yes  or  no,  application  granted,  application  denied, 
or  if  you  like,  "you  win"  or  "you  lose".  There  may  be  other  varieties  of 
rulings,  orders,  recommendations,  declarations  and  so  on,  but  essentially 
that  is  the  core  of  the  decision.  It  is  what  the  tribunal  has  decided  in  a 
given  case;  and,  as  I  said,  it  is  the  manner  in  which  the  tribunal  acts. 
So  really  I  think  what  we  are  talking  about  this  morning  is  the  part  of  the 
decision  that  deals  with  the  reasons  for  the  decision.  And  in  that  con- 
text,   the    question   is   not   what,   but    why? 

This  question  of  reasons  for  decisions,  whether  they  should  be  given 
or  not  given,  has  been  an  area  of  debate  over  the  years  among  people  con- 
cerned with  the  administrative  process,  and  I  certainly  do  not  exclude  from 
that  debate  the  role  of  the  legal  profession.  Indeed  the  matter  has  been 
frequently  before  the  courts.  I  thought  I  might  take  a  moment  this  morning 
and  refer  you  to  a  decision  issued  last  year  by  the  Supreme  Court  of  Canada 
in  the  case  of  Northwestern  Utilities  Limited  v.  the  City  of  Edmonton. 
This  was  a  seven-man  court.  Their  unanimous  decision  was  delivered  by  Mr. 
Justice    Estey,    and    there    are    two    or    three    short    passages    that    I    want    to 


1    [1979]    1    S.C.R.    684. 
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refer  to  which  I  would  suggest  could  assist  you  in  understanding  why  rea- 
sons should  be  given  for  a  decision  of  an  administrative  tribunal.  Now  in 
this  particular  case,  there  were  many  issues,  one  of  which  was  critical, 
and  it  was  section  8  of  the  Administrative  Procedures  Act  of  the  Province 
of  Alberta.  Quoting  Justice  Estey:  "this  provision  imposes  upon  certain 
administrative  tribunals  the  obligation  of  providing  the  parties  to  its 
proceedings  with  a  written  statement  of  its  decision  and  the  facts  upon 
which  the  decision  is  based  and  the  reasons  for  it".  He  went  on:  "The  law 
reports  are  replete  with  cases  affirming  the  desirability  if  not  the  legal 
obligation  at  common  law",  and  bear  in  mind  that  he  is  talking  here  about 
the  case  where  a  statute  said  that  there  had  to  be  written  reasons  and 
about  the  common  law  background  of  this  question  -  "the  law  reports  are 
replete  with  cases  affirming  the  desirability  if  not  the  legal  obligation 
at  common  law  of  giving  reasons  for  decisions".  And  then  he  refers  to  a 
number  of  them. 

This  obligation  is  a  salutary  one.  It  reduces  to  a 
considerable  degree  the  chances  of  arbitrary  or 
capricious  decisions,  reinforces  public  confidence 
in  the  judgment  and  fairness  of  administrative 
tribunals,  and  affords  parties  to  administrative 
proceedings  an  opportunity  to  assess  the  question 
of  appeal  and  if  taken,  the  opportunity  before  a 
reviewing  or  appellate  tribunal  of  a  full  hearing 
which  may  have  been  denied  where  the  basis  for  the 
decision  has  not  been  disclosed. 

Then,  he  added  a  rider:  "This  is  not  to  say  however  that  in  the 
absence  of  a  requirement  by  statute  or  regulation,  a  disposition  by  an 
administrative  tribunal  would  be  reviewable  solely  by  reason  of  failure  to 
disclose  its  reasons  for  such  a  disposition."  And  then,  as  to  the  decision 
itself  he  says: 

It  is  not  enough  to  assert,  or  more  accurately,  to 
recite  the  fact  that  the  evidence  and  arguments  led 
by  the  parties  have  been  considered.  That  much  is 
expected  in  any  event.  If  those  recitals  are 
eliminated  from  the  'reasons'  of  the  Board  all  that 
is  left  is  the  conclusion  of  the  Board...  The 
failure  of  the  Board  to  perform  its  function  under 
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section  8  included  most  seriously  a  failure  to  set 
out  '  the  findings  of  fact  on  which  it  based  its 
decision'  so  that  the  parties  and  the  reviewing 
tribunal  are  unable  to  determine  whether  or  not,  in 
discharging  its  functions,  the  Board  has  remained 
within  or  has  transgressed  the  boundaries  of  its 
jurisdiction  established  by  its  parent  statute. 
The  obligation  imposed  under  section  8  of  the  Act 
is  not  met . . . 


I  would  suggest  that  this  is  a  principle  not  necessarily  confined  to 
the  Alberta  statute.  The  obligation  imposed,  let  us  say,  is  not  met  by  the 
kind  of  decision  such  as  Mr.  Justice  Keith  succinctly  put  it  in  Re  Canada 
Metal  Co.  Ltd.  et  al  and  MacFarlane  (1974),  an  Ontario  case,  when  dealing 
with  a  similar  statutory  requirement,  "My  reasons  are  that  I  think  so." 

That  is  all  I  wanted  to  say  about  the  decision  of  the  Supreme  Court. 
I  would  suggest  to  you  that  it  is  very  high  authority  indeed  for  the  propo- 
sition that  in  the  kinds  of  cases  that  we  are  talking  about  there  ought  to 
be  written  reasons  and  it  may  be  that  Mr.  Johnston  can  make  available  to 
those  of  you  who  want  it,  a  copy  of  the  decision  of  the  Supreme  Court  of 
Canada. 

Now  I  think  there  may  be  some  other  considerations  which  we  could 
look  at  in  this  matter  of  reasons  for  decisions.  I  would  suggest  the 
following.  The  reasons  for  decisions  can  inform  the  parties  and  the  public 
of  the  reasons  why  the  administrative  tribunal  in  question  behaves  as  it 
does  in  both  the  individual  cases  as  they  are  decided  case  by  case,  and  in 
respect  of  the  whole  body  of  its  decisions.  I  would  suggest  to  you  that 
reasoned  decisions  can  educate  the  public,  particularly  that  sector  which 
is  subject  to  or  affected  by  the  jurisdiction  of  the  tribunal  as  to  the 
requirements  that  they  must  meet  to  conform  to  the  laws  or  policies  which 
the  tribunal  must  administer.  In  my  personal  opinion,  I  believe  that  the 
argument  for  reasons  in  the  area  that  I  have  attempted  to  mark  out  for  you 
is  overwhelming  with  the  possible  exception  as  I  mentioned  at  the  outset, 
that  there  may  be  routine  matters  where  there  is  no  contest,  no  one  is  in 
opposition,  and  where  the  work,  one  might  say,  is  strictly  administrative 
and  routine.    However,  I  would  suggest  that  here  too,  tribunals  might 
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consider  providing  reasons   to  the   parties  in  such  circumstances,   if 
requested.  I  think  that  some  tribunals  do  follow  that  practice. 

Now  I  would  like  to  turn  for  a  few  moments  to  the  format  of  deci- 
sions. The  format  may  be  dictated  by  a  number  of  factors.  It  may  be  dic- 
tated by  the  nature  of  the  statutory  mandate  under  which  the  tribunal  func- 
tions. The  tribunal  may  be  of  the  investigatory  type  in  which  event  the 
decision  will  constitute  a  series  of  findings  that  would  support  a  recom- 
mendation, with  or  without  some  form  of  order  or  enforceable  conclusion. 
It  may  be  dictated  by  the  fact  that  the  tribunal  deals  with  cases  of  what  I 
would  call  the  A  versus  B  type;  that  is,  you  have  a  citizen  on  the  one  side 
of  the  issue  and  a  citizen  on  the  other  side.  The  citizen  may  be  an  indi- 
vidual or  may  be  organized,  may  be  incorporated,  may  be  a  company,  may  be  a 
union,  may  be  a  body  of  the  people  or  may  be  just  groups  of  individual 
citizens  who  are  in  contention  over  a  question  that  is  within  the  jurisdic- 
tion of  the  tribunal  to  settle.  That  may  call  for  a  different  kind  of 
decision.  Again,  and  refining  the  matter  somewhat  more,  the  format  of  the 
decision  may  be  dictated  by  the  fact  that  the  tribunal  is  created  to  deal 
with  the  citizen  relief  type  of  issue.  This  morning,  after  hearing  the 
descriptions  of  the  various  tribunals,  I  was  struck  by  the  possibility  that 
the  Parole  Board  and  the  Immigration  Appeal  Board  might  fit  into  that  cate- 
gory and  their  format  of  decision  might  therefore  be  somewhat  different 
from  the  format  of  the  decision,  for  example,  of  the  CTC  when  it  is  dealing 
with  an  appeal  against  a  freight  rate  imposed  by  railway  companies,  which 
is  at  least  in  part  the  culmination  of  an  investigation,  or  it  might  differ 
quite  considerably  from  the  kind  of  decision  that  the  Canadian  Labour  Rela- 
tions Board  might  make.  Lastly,  in  this  catalogue  that  1  have  been  dis- 
cussing, the  format  of  the  decision  may  be  dictated  by  the  fact  that  the 
tribunal  is  of  the  enforcement  type.  Here  again,  one  looks  to  the  statu- 
tory mandate  under  which  the  tribunal  operates. 

The  format  of  the  decision  may  also  be  dictated,  and  it  very  often 
is,  by  the  nature  of  the  Issues  that  the  tribunal  is  dealing  with.  There 
may  be  questions  of  law.  There  may  be  questions  of  policy  and  certainly  in 
practically  every  case  there  will  be  questions  of  fact.    There  may  be 
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combinations  of  all  three,  particularly  with  tribunals  that  have  a  discre- 
tion to  exercise  as  opposed  to  a  strict  set  of  statutory  rules  to  apply. 
Finally,  the  format  of  the  decision  may  be  dictated  by  the  nature  of  the 
process  or  the  procedural  rules  adopted  by  the  tribunal  in  question.  Some 
tribunals  prefer  one  kind  of  decision  over  another  and  formalize  their  pre- 
ference   in    a   way   that   may   be   drawn    from    their    rules   of    procedures. 

As  to  the  ingredients  of  a  decision,  may  I  suggest  that  there  is  a 
certain  basic  minimum  that  should  appear  in  all  decisions.  You  should 
indicate  who  are  the  parties  interested  and  their  involvement.  You  will 
forgive  me,  as  time  is  going  by  very  quickly,  if  I  don't  try  to  give  too 
many  examples,  but  simply  deal  with  these  matters  point  by  point.  Next  and 
most  important  are  the  material  facts.  Now  that  does  not  mean  all  the 
facts,  that  is,  not  every  little  piece  of  information  that  has  come  to  you, 
but  only  the  material  facts.  Those  are  the  facts  that  are  important  for 
the  purpose  of  arriving  at  the  decision.  The  decision  should  recite  or 
state  the  applicable  statutes  and  regulations,  and  do  the  same  with  applic- 
able policies  which  have  been  decided  by  the  Government  and  by  which  the 
tribunal  itself  is  bound.  Now,  that  is  the  groundwork.  The  fundamentals. 
Next  I  would  suggest  that  you  deal  with  the  findings  of  fact  followed  by 
the  statement  of  your  conclusions  and  findings,  stemming  from  all  of  what  I 
have  been  outlining  to  you  as  the  basic  minimum.  If  I  had  to  describe  it 
in  a  word  I  would  say,  it  would  be  like  a  narrative  -  start  at  the  beginn- 
ing   and   go    to    the    end. 

Now  let  me  turn  to  the  matter  of  preparation  for  the  writing  of  the 
decision.  Here  again  this  is  a  subject  on  which  we  could  have  an  hour's 
discussion  and  still  only  skira  the  surface.  Also,  I  am  bearing  in  mind 
that  to  a  greater  or  lesser  degree  each  of  the  tribunals  that  you  represent 
have  expert  staff  at  its  disposal  to  advise  you  on  technical  matters,  to 
work  up  papers  for  you  consisting  of  analyses  of  complex  or  technical  evi- 
dence and  on  which  you  are  entitled  to  rely  within  certain  prescribed 
limits.  The  first  thing  I  would  suggest  you  do  is  raarshall  your  facts,  and 
decide  which  are  the  ones  that  are  material  and  which  are  the  ones  that  are 
not.        Consider     then    what     laws,     policies     or     regulations     apply     to     those 
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material  facts.  Consider  the  Issues  that  are  thereby  raised  and  the  manner 
in  which  they  have  been  treated  by  the  parties  interested  who  have  either 
appeared  before  you  at  a  public  hearing  or  who  have  made  their  representa- 
tions in  writing,  whichever  is  your  process.  And  from  all  of  that  material 
begin  to  form  your  conclusions  as  to  the  way  you  are  going  to  go,  and  then, 
finally,  pick  up  your  pen  and  start. 

Now  there  is  an  important  part  of  this  process  which  I  have  been 
talking  about  under  the  general  heading  of  format  of  decisions,  and  that  is 
dealing  with  the  representations  of  parties  interested.  The  evidence  of 
the  parties  who  appeared  before  you  or  who  have  made  representations  on 
your  file  are  really  the  modality  by  which  the  facts  and  conflicting  inter- 
pretations of  the  facts  and  the  policies  come  before  you.  There  are  sever- 
al schools  of  thought  about  this.  At  one  extreme,  there  are  those  who  feel 
that  you  should  tell  the  whole  story  in  all  its  detail  and  omit  nothing. 
The  other  extreme  is  to  say  as  little  as  possible;  that  is  the  problem  that 
the  Supreme  Court  dealt  with  in  the  Northwestern  Utilities  case.  "My  rea- 
sons are  that  1  think  so";  that  is  the  other  extreme.  I  think  the  answer 
to  this  difficult  problem  lies  somewhere  in  between.  And  this  is  both  a 
question  of  technique  and  style. 

I  think  it  is  fairly  arguable  that  the  representations  of  the  various 
parties  should  be  mentioned  in  the  decision  for  several  reasons,  the  most 
important  of  which  is  that  this  is  an  extremely  useful  way  of  developing 
and  highlighting  the  issues  that  you  have  to  deal  with  in  the  course  of  the 
decision  that  you  are  writing.  It  enables  you  to  go  through  on  paper  the 
process  of  selecting  the  arguments  which  are  material  to  the  decision  that 
you  are  reaching,  as  opposed  to  those  which,  while  useful,  are  not  neces- 
sarily decisive  in  the  final  analysis.  Dealing  with  the  arguments  of  the 
parties  also  provides  a  mixture  of  an  educational  programme,  by  which  I 
mean,  an  exposition  of  what  parties  are  saying  and  why  this  argument  failed 
and  that  one  is  favoured,  and  at  the  same  time  ensures  simple  fairness  to 
the  parties  who  appeared  before  you  and  who  have  gone  through  a  lot  of  work 
to  put  forward  their  cases.  They  see  right  in  the  body  of  the  decision 
that  you  have  dealt  with  what  they  said  and  carefully  considered  it. 
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I  said  that  format  was  a  question  of  technique  and  style.  Technique 
is  what  I  have  just  been  talking  about,  so  finally,  let  roe  say  something 
about  style.  By  style  I  mean  the  collective  characteristics  of  the  writing 
and  presentation  of  decisions;  the  language,  which  really  should  be  as 
simple  as  possible;  the  arrangement  of  the  material  in  a  logical,  appealing 
order;  the  recognition  and  disposition  of  the  issues  that  really  matter  as 
opposed  to  those  which  do  not  go  to  the  root  of  the  case  which  you  are  try- 
ing to  conclude.  Writing  is  an  art  that  we  must  try  to  acquire  within  the 
capabilities  we  possess,  and  can  acquire  through  practice  as  we  go  along. 
No  one,  certainly  not  anyone  in  my  position,  can  tell  you  how  to  write 
well.  I  can  just  make  a  few  suggestions,  and  1  think  I  can  do  no  better 
than  to  mention  something  that  1  read  while  I  was  preparing  the  notes  for 
this  meeting,  some  words  by  the  late  Justice  Cardozo  of  the  United  States 
Supreme  Court.  Justice  Cardozo  was  speaking  about  the  requirements  that  a 
very  great  man.  Justice  Holmes,  had  set  for  himself  when  approaching  the 
task  of  writing   decisions.   Justice   Cardozo    said    that: 

There  is  a  fine  conscience  in  such  matters,  a 
conscience  that  is  scornful,  even  in  trifles,  of 
work  lower  than  one's  best.  Not  even  the  draftsman 
of  an  ordinary  lease,  we  are  reminded  by  Sir 
Frederick  Pollock,  can  produce  really  good  work 
'unless  he  has  a  share  of  artistic  feeling  in  that 
eraminent  sense  and  takes  a  certain  kind  of  artistic 
pride  in  the  quality  of  his  workmanship,  apart  from 
the  reward  that  he  will  get  from  it.'...  More  re- 
cently. Dr.  Whitehead  has  been  preaching  the  same 
lesson.  'Style',  he  says,  'is  the  ultimate  moral- 
ity of  the  mind.  The  administrator  with  a  sense  of 
style  hates  waste;  the  engineer  with  a  sense  of 
style  economizes  his  material;  the  artisan  with  a 
sense  of  style  prefers  good  work;'  to  which  we  may 
add  that  the  judge  with  a  sense  of  style  will  balk 
at    inaccurate    and    slipshod    thought. 


The  Public   Interest  -   What   Is   It,   Who  Represents  It 
and  How  Well   Is  It  Being  Served? 

Geoffrey   Stevens* 

Public  Interest  is  one  of  those  things  that  we  all  talk  about  and  we 
all  assume  that  we  know  what  it  is.  However,  when  you  start  thinking  about 
just  what  the  concept  really  means,  it  is  a  very  different  matter.  I  went 
into  ray  files  looking  for  some  definitions  of  public  interest  to  guide  me 
in  the  preparation  of  this  presentation.  I  found  one  observation  dated 
1823  which  said  that,  "The  interest  of  the  community  then  is  the  sum  of  the 
interests  of  the  several  members  who  compose  it."  1  then  found  another 
definition,  dated  in  1952,  which  read,  "The  public  interest  is  never  merely 
the  sum  of  all  private  Interests  nor  the  summing  up  of  the  great  pluses  and 
minuses".  That  didn't  help  me  very  much.  I  found  one  which  said,  "the 
public  interest  is  the  highest  ethical  standard  applicable  to  political 
affairs".  That  is  not  bad  but  I  think  that  it  is  incomplete.  1  think  that 
there  is  more  than  the  ethical  connotation  involved.  Probably  for  this 
purpose  the  best  one  that  1  could  find  was  contained  in  a  book  on  public 
administration  and  the  public  interest  written  in  1936.  It  said,  "The 
public  interest  is  a  standard  that  guides  the  administrator  in  executing 
the  law.  This  is  the  verbal  symbol  designed  to  introduce  order  and  objec- 
tivity in  a  public  administration.  This  concept  is  to  democracy  what  the 
due  process  clause  is  to  the  judiciary."  That  is  not  too  bad.  I  guess  if 
I  were  defining  the  public  interest  1  would  define  it  in  somewhat  broader 
terms  -  something  along  these  lines.  The  public  interest  is  the  raison 
d'etre  and  its  service  the  highest  objective  of  a  democracy.  It  is  the 
collective  expression  of  needs,  concerns  and  aspirations  of  all  individuals 
in   a   society. 

Having  defined  the  public  interest  in  a  way  that  is  impossible  to 
recognize     or     perhaps     satisfy,     let    me     pass    on     the     first     question.        The 
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second  is  "Who  represents  the  public  interest?"  To  that  question,  I  will 
answer  that  Parliament  represents  it  and,  by  delegation  from  Parliament, 
the  public  interest  is  represented  by  the  public  service,  by  the  directors 
of  Crown  corporations,  and  the  members  and  staff  of  administrative  and 
regulatory  agencies.  It  is  represented  in  some  ways  by  the  press.  It  is 
represented  by  various  public  interest  groups,  or  more  accurately  collec- 
tively by  such  groups,  which  appear  often  before  the  regulatory  bodies  in 
this  City,  for  example,  the  Consumers'  Association  of  Canada  and  the  Public 
Interest  Advocacy  Centre.  The  public  interest  is  also  represented  by  the 
occasional  individual  who  attempts  to  intervene  in  a  regulatory  proceeding 
to  promote  his  own  particular  cause  or  grievance.  At  the  same  time,  he 
probably  speaks  for  quite  a  large  number  of  members  of  the  public.  There 
is  a  man  who  is  a  farmer  from  Quebec  who  appears  regularly  at  the  CRTC 
hearings  on  Bell  Canada  rates.  You  could  say  that  he  to  is  a  representa- 
tive of  the  public  interest. 

The  third  question  was,  "How  well  is  the  public  interest  being 
served?"  I  think  it  is  being  badly  served  and  by  all  of  us.  I  think  it  is 
badly  served  by  Parliament  because  Parliament  fails  to  monitor  a  regulatory 
process  that  it  has  established  and  allows  the  government  to  escape  ac- 
countability for  the  process.  I  think  the  public  interest  is  badly  served 
by  the  government  for  failing  to  lay  down  clear  policy  for  regulatory  and 
administrative  tribunals  to  follow  and  implement.  When  the  government 
doesn't  like  the  decisions  of  the  tribunals  or  if  it  suits  the  government's 
purpose  or  strikes  its  political  fancy,  then  it  intervenes  in  the  process. 
Take  the  number  of  cases  in  the  last  few  years  where  there  has  been  a  lack 
of  government  policy.  One  example  concerns  the  applications  by  Air  Canada 
and  Nordair.  There  was  no  clear  policy  laid  down  that  the  Canadian  Trans- 
port Commission  could  understand  and  try  to  adhere  to.  Nobody  from  the 
Department  of  Transport  appeared  at  the  hearings  to  indicate  what  the 
policy  might  be.  After  going  through  the  hearing  process,  the  CTC  decided 
by  a  split  decision  not  to  allow  the  purchase  of  Nordair.  The  Cabinet  then 
intervened,  as  you  know,  to  let  Air  Canada  buy  Nordair  on  the  condition 
that  it  be  sold  back  to  the  private  sector. 
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I  think  the  public  interest  is  quite  often  badly  served  by  regula- 
tors, who  too  often  loflJse  sight  of  the  forest  for  the  trees.  I  am  not  sug- 
gesting that  regulatory  agencies  necessarily  become  captives  of  the  indus- 
tries they  represent,  although  I  think  that  sometimes  happens.  1  think 
that  a  lot  of  people  read  with  some  amazement  the  National  Energy  Board 
statement  in  1970  that  we  had  enough  gas  to  last  us  longer  than  we  could 
possibly  think  and  it  was  in  the  interest  of  the  industry  to  have  certain 
export  permits.  Then  there  was  a  re-assessment  and  we  were  told  we  had 
only  enough  to  get  us  through  the  mid  1980' s.  Now  it  has  become  advantage- 
ous to  the  industry  to  argue  that  it  has  adequate  supplies  so  that  it  can 
reap  more  export  profits.  Thus,  we  are  told  again  that  we  have  enough 
natural  gas  for  our  own  needs  and  we  could  sell  some  to  the  Americans. 
This  is  the  case  of  an  agency  which  lacks  critical  resources  and  maybe  it 
is  because  of  that,  more  than  any  other  reason,  that  the  Board  became  a 
captive   of    the    industry   it    was    trying    to   regulate. 

I  think  there  is  a  larger  problem,  however,  in  that  regulatory 
agencies  tend  to  become  so  emersed  in  the  problems  and  the  needs  of  the 
industries  they  regulate  that  they  overlook  the  bottom  line  which  is  the 
satisfaction  or  disatisfaction  of  consumers  with  the  service  that  they  are 
getting  and  the  price  that  they  must  pay  for  it.  1  am  discouraged  from 
time  to  time  to  see  the  indifference  with  which  regulatory  agencies  react 
to  some  of  the  public  interest  groups  who  try  to  appear.  It  is  almost  as 
though  such  groups  are  expected  to  justify  why  they  are  there,  why  they 
sho'jid  be  heard,  why  they  should  have  a  right  to  cross-examine.  It  seems 
to  me  that  any  reasonable  group  or  individual  that  wishes  to  intervene  in  a 
regulatory  proceeding  should  be  permitted  to  do  so.  They  are  members  of 
the  public  and  there  is  a  public  interest  to  be  satisfied.  It  makes  for  a 
time   consuming    and    untidy    system    but    democracy   is   an    untidy   beast    at   best. 

I  also  think  the  public  interest  is  badly  served  by  the  press.  The 
coverage,  as  you  may  have  noticed,  with  respect  to  regulatory  proceedings 
tends  to  be  either  non-existent  or  superficial  in  the  extreme.  We  will 
sometimes  report  testimony  tliat  went  on  in  a  proceeding  without  giving  the 
reader   any   description   of    the    policy    that    underlies    the    issues   or    explain- 
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ing  adequately  what  or  how  the  system  operates  or  what  the  powers  of  the 
agency  are  in  the  case  in  question  or  what  the  range  of  the  outcome  could 
be.  I  have  been  concerned  for  some  years  with  the  reporting  particularly 
of  the  regulatory  process  because  I  think  that  the  decisions  that  are  taken 
in  that  process  are  much  more  immediate  and  perhaps  have  more  profound 
effect  on  the  lives  of  most  Canadians  than  most  of  the  things  that  go  on  in 
the  House  of  Commons.  However,  it  just  is  not  adequately  reported  and 
explained    to    the    public. 

1  think  that  the  public  interest  is  also  badly  served  by  the  public 
interest  groups.  First  of  all,  they  are  poorly  organized.  Also,  they  are 
inadequately  funded.  The  government  this  year  says  that  the  Department  of 
Consumer  and  Corporate  Affairs  has  a  total  of  $900,000  for  consumer  groups. 
I  am  guessing  but  1  think  out  of  that  $900,000  about  $300,000  will  be  used 
for  intervention  of  one  sort  or  another  in  various  regulatory  proceedings. 
Three  hundred  thousand  dollars  is  not  much  money.  It  is  about  l/5th  of  the 
amount  of  money  that  Bell  Canada  pays  in  legal  costs  for  one  hearing  on  a 
rate  appl  icat  i<)n.  Three  hundred  thousand  dollars  works  out  to  2%  of  CRTC's 
total  budget.  This  is  very  small  money  and  it  is  disbursed  to  a  large 
number  of  groups.  1  think  maybe  people  who  sit  on  tribunals  have  to  be  a 
bit  understanding  when  public  interest  groups  come  before  them.  If  they 
seem  badly  prepared,  they  do  not  have  much  choice.  They  do  not  have  enough 
money  to  establish  themselves  or  develop  a  good  track  record  before  tribu- 
nals. Because  they  do  not  have  a  track  record,  they  cannot  go  out  and 
raise  money  from  non-governmental  sources.  I  think  it  is  a  vicious  circle 
for    them. 

There  are  some  promising  developments,  however.  One  is  the  CRTC's 
action  of  awarding  costs  in  telecommunications  cases.  It  is  a  promising 
start  but  it  does  not  solve  all  of  the  problems.  For  example,  in  the  Bell 
Canada  hearing  last  year,  the  public  interest  groups  had  a  certain  amount 
of  money  from  government  funding,  and  they  had  to  spend  a  large  amount  of 
it  because  they  were  kept  waiting  a  long  time  and  spent  a  lot  of  money  on 
legal  fees.  Once  the  hearings  were  over  they  submitted  applications  for 
costs,    and    they    still    have    not    heard    how   much   money    they    are    going    to   get. 
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Because  they  cannot  find  out  how  much  money  it  is  going  to  cost  them  for 
last  year's  hearings,  they  are  unable  to  obtain  the  grant  from  the  govern- 
ment for  next  year  because  the  government  has  to  know  how  much  they  are 
going  to  need.  A  better  system  perhaps  would  be  a  five-year  funding  scheme 
by  the  government  with  certain  amounts  guaranteed  per  year  for  five  years. 
Then,  as  costs  were  awarded,  they  could  be  deducted  from  the  grants  for 
subsequent  years.  What  these  groups  need  is  a  certain  amount  of  money  at 
the  beginning  of  the  year.  They  then  can  plan  a  program  for  the  year.  No 
public  interest  group  can  afford  to  fight  every  case  but  there  are  certain- 
ly some  who  would  want  to  intervene  in  the  Bell  Canada  cases,  or  broadcast- 
ing matters  and  so  on.  I  think  the  return  on  the  investment  is  extremely 
good.  1  calculated  that  all  the  public  interest  group  interventions  before 
the  CRTC  in  the  last  Bell  Canada  rate  hearings  cost  something  under 
$100,000  but  they  raised  issues  which  led  the  CRTC  to  reduce  the  increase 
sought  by  Bell  Canada  by  approximately  150  million  dollars.  For  the  consu- 
mer, a  saving  of  150  million  for  an  investment  of  $100,000  is  a  pretty  good 
deal . 

If  we  are  to  better  serve  the  public  interest,  there  are  three  things 
that  strike  me.  They  are  information,  access  and  fairness.  On  informa- 
tion, I  am  not  going  to  go  into  all  the  arguments  at  this  point  for  a  Free- 
dom of  Information  Act.  I  have  with  me  a  model  of  the  Freedom  of  Informa- 
tion Bill  which  the  Canadian  Bar  Association  is  going  to  release  in  Vancou- 
ver tonight.  We  can  talk  in  the  question  period,  if  you  want,  on  access  to 
documents.  I  think  there  will  be  a  Freedom  of  Information  Act  introduced 
before  the  election  if  the  election  doesn't  come  too  soon.  It  will  not  be 
a  very  good  bill.  I  was  reading  a  study  that  Doug  Hartle  did  on  the  regu- 
latory process  and  I  was  struck  by  an  observation  that  he  made  about  infor- 
mation. 

"Government  secrecy  has  been  another  serious  problem 
that  has  had  a  most  serious  effect  on  the  quality  of 
research,  journalism  and  consequently  Parliamentary 
debate.  It  is  one  thing  to  say  that  Ministers  are 
accountable  to  the  public  through  the  ballot  box  but 
it  is  another  to  consciously  keep  those  casting  the 
ballot  uninformed.  The  inordinate,  indeed  obscene 
degree    of    government     secrecy     in     Canada,     is    one    of 
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the  most  pernicious  and  serious  flaws  in  the  Canadi- 
an political  system.  The  Canadian  is  suffering  from 
the  severity  of  a  disease  which  by  its  nature  dulls 
the  perceptive  powers  of  the  weakened  victim  to 
recognize  his  illness,  much  less  to  seek  a  treat- 
ment, a  treatment  for  a  disease  that  unlike  some 
cancers    is    readily  at   hand    in  a    proven  cure. 

These  words  brought  to  mind  one  of  the  classic  statements  on  the  sub- 
ject by  an  official  of  the  Canadian  Transport  Commission.  I  do  not  often 
start  laughing  when  1  open  the  Globe  6<  Mail  in  the  morning  but  I  did  when  I 
read  a  story  in  the  March  5th  editorial  out  of  Washington  about  the  advant- 
ages of  lower  fares  available  through  de-regulation  in  the  U.S.  not  being 
available  to  the  Canadian  traveller.  Let  me  refer  to  just  one  paragraph 
that   made  me    sit    up   and    take    notice.       It    stated: 

"When  asked  why  the  Canadian  Government  does  not 
publicize  such  decisions  since  it  would  be  in  the 
Canadian  public  interest  to  know  about  the  rejection 
of  the  U.S.  protected  fares,  a  Canadian  Transport 
Commission  official  said  that  he  didn't  have  the 
resources  to  make  public  everything  done  around 
here.  He  added  that  there  is  a  public  file  on  CTC 
matters ." 

The  second  matter  I  want  to  talk  about  in  this  area  is  access  to  the 
system.  Most  of  the  regulatory  bodies  are  pretty  flexible  in  allowing 
groups  to  appear  before  them  who  have  some  interest  in  the  application.  It 
is  by  no  means  a  perfect  system,  however.  There  are  certain  things  that 
are  going  on.  One  involves  the  Public  Interest  Advocacy  Centre  which  has 
been  arguing  in  court  in  Toronto  this  week  against  a  cable  television  com- 
pany which  is  trying  to  establish  that  the  Canadian  Broadcasting  League 
does  not  have  the  status  to  appeal  a  CRTC  decision  involving  the  purchase 
by  that  company  of  Canadian  Cablesysteras ,  even  though  the  CRTC  granted  the 
League  status  as  an  intervener  at  its  hearing.  Accordingly,  there  appears 
still  to  be  some  legal  obstacles  to  full  participation  by  public  interest 
groups    in   the    process    including   any   possible   appeals  of  decisions. 

The  third  point  that  concerns  me  is  fairness.  You  met  Gerry  La 
Forest  here  at  the  beginning  of  the  week  who  talked  on  fairness  and  the 
important    decision     in     the     Nicholson    case.        He     talked     about     the    Le     Dain 
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decision  in  the  Inuit  Tapirasat  action  and  the  principle  that  an  element  of 
fairness  is  required  even  in  political  appeals  to  the  Cabinet.  The  whole 
area  is  one  that  concerns  me  a  great  deal.  In  trying  to  build  a  regulatory 
system  that  protects  the  public,  which  requires  the  hearing  in  most  cases 
to  be  public,  and  which  enables  affected  parties  to  make  representations  it 
seems  destructive  of  this  fairly  open,  balanced  system,  to  permit  the  deci- 
sion reached  to  be  appealed  to  Cabinet  in  a  situation  where  there  are  no 
procedures  at  all  for  anyone  to  be  notified.  There  is  no  procedure  for 
making  sure  persons  who  have  made  such  an  appeal  will  be  notified  of  any 
replies  to  the  Cabinet  from  other  parties.  There  is  no  guarantee  that 
there  will  be  adequate  time  for  consideration.  There  is  no  guarantee  that 
any  member  of  the  Cabinet  will  actually  see  any  of  the  materials  that  go  to 
the  Cabinet  on  any  appeal  and  in  most  cases,  they  in  fact  don't.  All  the 
material  submitted  in  an  appeal  is  sent  over  to  the  department  involved  and 
the  department  does  a  summary  and  recommendation  to  Cabinet.  However,  in  a 
good  many  cases  the  department  has  not  been  an  active  participant  in  the 
hearing  process. 

Notwithstanding  the  non-participation,  the  department  may  have  strong 
views  on  an  application  which  have  not  formally  gone  on  the  hearing  record 
so  that  they  can  be  addressed  by  the  parties.  For  example,  there  was  the 
issue  as  to  whether  Telesat  Canada  should  join  the  Trans  Canada  Telephone 
system.  The  CRTC  said  no,  and  Telesat  appealed  to  the  Cabinet.  The 
Department  of  Communication  recommended  that  the  CRTC  be  overruled,  but 
anybody  could  have  known  in  the  first  place  that  that  was  how  it  was  going 
to  end  since  the  Department  had  always  favoured  the  union.  There  is  a  very 
good  case  to  be  made  in  a  situation  like  that,  where  there  is  a  matter  of 
significant  government  policy,  that  a  direction  from  the  Cabinet  should  be 
given  to  the  regulatory  agency.  Why  should  it  go  through  the  charade  of 
holding  a  public  hearing  and  arriving  at  a  decision  only  to  have  it  thrown 
out  on  the  grounds  of  government  policy.  I  think  it  is  a  fundamental  weak- 
ness in  the  system  as  we  have  it.  If  the  government  wants  to  be  in  the 
business  of  considering  appeals  from  regulatory  agencies,  and  I  am  not  sure 
it  should  be,  then  it  should  have  proper  procedures  to  see  that  the  public 
interest  receives  at  least  the  same  protection  in  the  appeal  process  that 
it  receives  at  the  agency  level. 


ACCESS  TO  INFORMATION 


Charles  Marvin* 


In  approaching  this  topic,  I  could  not  help  thinking  about  the  very 
first  experience  I  had  with  a  government  agency.  There  was  a  practice  in 
Washington  in  the  I960's  to  get  routine  paper  work  done  for  public  servants 
in  the  summer  time  and  to  provide  employment  for  students  by  getting  them 
to  do  these  routine  day  to  day  tasks  for  the  bureaucracy.  Over  the  course 
of  the  summer  they  were  rotated  from  one  person's  office  to  another.  There 
were  between  fifteen  and  twenty  thousand  students  employed  that  way  each 
year  and  I  was  fortunate  to  be  one  of  them  for  a  couple  of  years.  The  very 
first  office  that  I  walked  into  was  the  Bureau  of  Politic-Military  Affairs 
in  the  Department  of  the  State  and  my  first  job  was  to  look  through  stacks 
of  cable  traffic  for  a  couple  of  hours  each  day.  Talk  about  an  overload  of 
information.  One  could  not  possibly  go  through  and  interpret  with  any 
degree  of  confidence  such  a  volume  of  material  in  a  way  that  would  have 
done  justice  to  it.  It  makes  one  reflect  on  cries  from  outside  the  govern- 
ment that  somehow  there  is  not  sufficient  information  available,  when  on 
the  inside  of  the  government  one  has  to  go  through  all  the  paper  that  is 
routinely  churned  out. 

In  connection  with  the  present  state  of  affairs  in  Ottawa,  we  have 
pressures  coming  from  various  interest  groups,  from  the  press,  from  aca- 
demic ranks  and  to  a  degree  from  the  government  itself  to  get  our  house  in 
order  as  to:  1)  appropriately  filing  information  that  we  have;  2)  providing 
means  of  access  to  this  information  to  interest  parties.  Now  in  determin- 
ing who  should  have  access  to  information  and  what  information  they  should 
be  given  access  to,  there  are  various  pluses  and  minuses  to  take  into 
account.  First  of  all,  from  a  narrow,  if  you  wish,  lawyer's  point  of  view, 
in  the  formal  proceedings  of  federal  tribunals  it  is  necessary  to  give  a 
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fair  hearing  to  people  whose  interests  are  going  to  be  affected  by  a  tribu- 
nal' s  decision. 

There  have  been  various  decisions  in  recent  years  by  the  Federal 
Court  which  confirm  this  necessity.  There  are  two  very  well-known  judicial 
decisions  that  have  corae  out  with  respect  to  the  Anti-Dumping  Tribunal,  the 
Magnasonic^^  case  and  just  last  year  the  Sarco^  case.  In  these,  questions 
that  arose  concerned  information  that  the  research  staff  of  the  Anti- 
Dumping  tribunal  had  obtained  through  confidential  reports  from  manufactur- 
ers but  then  was  not  made  available  to  parties  with  adverse  interests 
appearing  before  the  tribunal.  Section  29(3)  of  the  Anti-dumping  Act 
provides  that  the  tribunal  can  indeed  retain  the  confidentiality  of  certain 
information  used  by  it  but  also  can  provide  for  different  types  of  hear- 
ings, for  example,  in  camera  as  opposed  to  open  hearings.  Chief  Justice 
Jackett  in  the  Magnasonic  case  pointed  out  that  the  interest  in  maintaining 
confidentiality  under  S.29(3)  must  be  weighed  against  provisions  for  a 
hearing  for  parties  under  section  16  of  the  Anti-dumping  Act  and  also  the 
fact  that  the  Tribunal  was  established  as  a  court  of  record.  The  import- 
ance of  balancing  interests  in  confidentiality  and  principles  of  natural 
justice  which  require  a  fair  hearing  are  seen  in  the  conclusion  which  Chief 
Justice  Jackett  reached  in  the  Magnasonic  case.  He  held  that  the  fair 
hearing  required  by  the  Anti-dumping  Act,  in  which  all  parties  had  notice 
of  the  matters  which  might  affect  the  Tribunal's  decision  and  were  given  a 
chance  to  respond  to  them,  had  not  taken  place. 

The  Tribunal  took  this  lesson  to  heart  and  brought  in  new  rules  in 
1974.  But  then,  a  few  years  later  in  1977,  the  Sarco  case  came  along.  The 
Tribunal  had  provided  under  their  new  rules  for  confidential  information  to 
be  given  to  counsel.  Under  the  rules,  independent  counsel  for  given 
parties  could  be  given  information  so  long  as  they  did  not  release  it  to 
the  firms  they  were  representing.  In  the  Sarco  case,  the  Tribunal  had 
certain  information  that  it  had  obtained  from  manufacturers  and  on  the 
basis  of  the  information  released  to  counsel,  a  controversy  arose  as  to  its 
accuracy.   There  was  an  additional  problem  that  the  Anti-dumping  Tribunal 


1  Magnasonic  Canada  Limited  v.  Anti-dumping  Tribunal  [1972]  F.C.  1239. 

2  Sarco  Canada  Limited  v.  Anti-dumping  Tribunal  [1979]  1  F.C.  247. 
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under  the  terms  of  its  own  statute  was  limited  to  a  90-day  period  within 
which  it  could  make  decisions.  Having  a  heavy  load  at  the  time,  it  refused 
to  allow  more  than  two-and-one-half  days  adjournment  for  counsel  for  the 
adverse  party  to  gather  other  evidence.  Counsel  could  not  do  this  in  the 
time  permitted.  The  matter  was  brought  again  to  the  attention  of  the 
Federal  Court  of  Appeal  which  repeated  what  Chief  Justice  Jackett  had  said 
in  the  Magnasonic  case  and  insisted  on  the  importance  of  the  right  of  a 
fair  hearing  outweighing  the  interest  in  confidentiality.  At  this  time  the 
Federal  Court  of  Appeal  is  supposed  to  be  weighing  a  reference  that  has 
been  brought  to  it  by  the  Anti-dumping  Tribunal  regarding  among  other 
things  a  rehearing  that  has  been  held  by  the  Tribunal  last  summer  for  the 
benefit  of  the  parties  in  the  Sarco  case,  but  actually  long  after  the  90 
days  had  expired.  Where  does  the  hearing  now  stand?  A  very  interesting 
question  indeed,  and  we  await  with  interest  the  decision  of  the  Federal 
Court  of  Appeal. 

The  reason  I  wanted  to  mention  these  cases  and  that  particular  Tribu- 
nal is  that  I  do  not  want  to  range  too  far  away  from  specifics  because  we 
would  probably  be  wasting  out  time  on  philosophical  wanderings  about  a 
right  to  know  versus  the  need  to  know.  We  might  start  talking  about  free- 
dom of  information  in  the  broadest  sense  and  how  the  government  should  not 
conduct  its  proceedings  in  relative  confidentiality  but  should  do  so  in  the 
sunshine  and  so  on.  This  goal  is  praiseworthy  but  for  tribunals  with  a  job 
to  do  and  limited  resources  at  their  disposal,  searching  for  all  of  the 
information  that  people  could  possibly  ask  for  could  wreck  havoc  with  the 
efficiency  of  an  organization. 

In  connection  with  particular  categories  of  information  that  should 
be  made  available,  however,  it  is  the  opinion  of  Law  Reform  Commission 
researchers  that  a  lot  more  could  be  done  by  many  governmental  bodies, 
independent  agencies  as  well  as  departmental  units,  to  make  available 
guidelines,  interpretation  bulletins  and  handbooks  indicating  what  those 
bodies  do.  These  should  be  readily  available  to  parties  who  wish  to  deal 
with  or  who  will  be  forced  to  deal  with  the  agency  or  governmental  unit  in 
question.   Also  it  is  very  helpful  to  develop  to  the  degree  that  is  pos- 
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sible,  for  those  agencies  that  make  official  decisions,  reasons  for  judg- 
ment. That  will  give  some  indication  to  a  party  or  counsel  who  will  be 
coming  back  again  sometime  in  the  future  before  the  same  agency,  the  way 
things  are  going. 

After  all,  for  purposes  of  legal  development,  it  is  not  data  in  the 
sense  that  Statistics  Canada  produces  or  pure  scientific  research  that  is 
most  often  in  question.  What  is  most  often  in  question  between  you  on  the 
tribunal  and  those  on  the  outside  who  must  deal  with  you  is  the  direction 
your  decision-making  is  taking,  what  the  basic  attitudes  are  towards  the 
values  that  you  have  to  take  into  account  under  your  statutes  and  regula- 
tions that  guide  your  day-to-day  operation.  A  fellow  called  Kenneth  Gulp 
Davis,  a  professor  of  administrative  law  who  has  taught  for  the  last  40 
years,  wrote  a  very  interesting  book  in  1969  called  Discretionary  Justice. 
In  it,  he  attacked  the  abomination  of  secret  law  and  how  it  is  very  import- 
ant to  disclose  policy  information  in  order  that  the  parties  who  are  af- 
fected by  an  agency's  decisions  can  obtain  some  indication  or  direction  on 
how  things  are  headed  and  where  the  law  stands  at  a  particular  time. 

Different  agencies,  of  course,  have  different  specific  interests, 
which  they  have  to  take  into  account.  For  example,  the  Human  Rights  Com- 
mission is  concerned  under  Part  IV  of  its  Act  with  privacy  of  individuals. 
The  Parole  Board,  although  it  has  taken  a  great  leap  forward  in  giving 
information  to  inmates  who  are  eligible  for  parole,  is  still  legitimately 
interested  in  not  revealing  certain  information  that  might  have  negative 
effects  on  inmates  whether  it  be  psychiatric  information,  or  information 
that  would  lead  to  sanction  by  individuals  or  groups  against  an  inmate  and 
so  on.  We  could  go  down  the  spectrum  of  these  agencies  and  the  individual 
interests  they  affect. 

We  have  had  a  consultant,  a  Professor  Robert  Franson  at  the  Univer- 
sity of  British  Columbia  Faculty  of  Law,  who  has  done  a  paper  for  us  enti- 
tled Access  to  Information  that  deals  with  the  disclosure  of  information, 
confidentiality  and  proceedings  before  administrative  tribunals.  The  paper 
will  be  coming  out  in  the  near  future  and  I  do  not  want  to  bore  you  by 
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going  into  too  much  detail  on  it.  But  he  speaks  of  there  being  four  basic 
issues  to  raise  or  relevant  considerations  with  regard  to  access  to  infor- 
mation residing  at  a  particular  agency  or  tribunal.  The  first  two  issues 
are  in  respect  of  the  identity  of  the  requester  and  the  context  in  which 
the  request  is  made  —  Is  the  request  being  made  in  the  context  of  a  policy 
making  or  adjudicatory  type  of  proceeding?  Is  it  a  member  of  the  press  or 
some  professional  activist  from  the  public  who  is  trying  to  get  information 
so  as  to  cause  negative  publicity?  The  third  basic  issue  involves  the  kind 
of  information  requested  --  Who  prepared  it  and  who  provided  it?  What  is 
its  concern?  What  does  it  say?  Could  this  information  be  divided  up  into 
relatively  technical  detail  on  one  hand  and  policy  advice  to  the  government 
on  the  other?  In  that  case,  of  course,  you  would  presumably  not  want  to 
reprint  policy  advice  to  the  government  but  you  could  submit  to  public 
perusal  the  technical  information.  The  fourth  issue  is  the  purpose  for 
which  the  requested  information  is  to  be  applied.  This  issue  raises  more 
basic  questions  of  course.  If  one  goes  in  the  direction  of  saying  that 
there  is  a  general  right  of  the  public  to  know,  then  there  would  be  a  lean- 
ing away  from  demanding  reasons  for  the  initial  request,  from  the  person 
who  has  asked  that  the  information  be  released. 

In  connection  with  where  things  stand  at  the  present  time,  Professor 
Franson  came  to  the  following  conclusions.  First,  general  members  of  the 
public  as  distinguished  from  participants  in  particular  proceedings  have  no 
right  of  access  to  information  held  by  agencies.  Not  that  they  are  not 
given  access  but  that  they  have  no  right  of  access,  except  for  certain 
files  relating  specifically  to  themselves  that  are  dealt  with  under  Part  IV 
of  the  Human  Rights  Act.  Secondly,  both  members  of  the  public  and  partici- 
pants in  the  administrative  process  experience  difficulty  in  obtaining 
information  about  the  policies  and  practices  of  a  number  of  agencies.  This 
goes  back  to  the  point  I  was  mentioning  earlier.  Various  people  who  have 
worked  for  the  Law  Reform  Commission  have  dwelt  on  the  importance  of  little 
brochures  being  prepared  by  agencies  indicating  their  functions  and  practi- 
ces. We  have  talked  about  having  an  appropriate  listing  of  documents  on 
file  and  in  cases  of  larger  agencies  like  the  CRTC,  having  a  room  in  which 
you  could  sit  and  have  the  files  put  at  your  disposal. 
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Another  point  raised  by  Professor  Franson  was  that  the  jurisprudence 
laid  down  by  the  courts  although  quite  stimulating  and  beneficial  in 
certain  ways,  has  not  really  articulated  satisfactory  tests  either  for 
determining  when  rules  of  disclosure  should  apply  or  what  they  should 
require.  A  final  point  that  he  has  raised  is  that,  while  the  decisions  of 
sorae  agencies  achieve  a  satisfactory  approach  to  the  question  of  disclo- 
sure, practices  are  far  from  uniform  among  agencies  at  large,  and  some 
agencies  appear  either  to  disregard  or  to  be  ignorant  of  leading  precedents 
set  by  the  decisions  of  the  Federal  Court  and  the  Supreme  Court  of  Canada, 
or  precedents  in  practices  that  have  been  laid  down  by  their  confreres .  Of 
course,  groups  like  the  Study  Group  on  Administrative  Tribunals,  of  which 
Miss  Scott  is  the  Chairman,  can  get  together  periodically  to  exchange 
information  and  points  of  view.  This  type  of  information  will  become  known 
from  one  tribunal  to  another  and  hopefully  tribunals  or  agencies  will  learn 
from  one  another  and  will  develop  practices  that  are  more  efficacious  in 
making  information  available. 

Before  closing,  one  final  point.  Many  of  us  find  ourselves  in  a  bad 
position,  in  between  a  rock  and  a  hard  place,  because  of  requirements  of 
confidentiality  or  secrecy  imposed  on  members  of  the  public  service.  In 
really  extreme  cases,  the  Attorney-General  could  conceivably  wish  to  follow 
up  on  a  governmental  urging  to  inflict  on  someone  the  Official  Secrets  Act. 
The  question  can  be  raised,  therefore,  should  anyone  who  does  not  have 
specific  approval  of  the  Minister  concerned,  be  dealing  with  the  public  in 
the  first  place?  Very,  very  difficult  questions  can  be  raised  here. 
Naturally,  on  a  day-by-day  basis  people  in  responsible  positions  do  gener- 
ally respond  to  questions.  We  do  not  seem  to  have  a  general  mechanism 
available  to  us  right  now  for  putting  out  information  through  a  particular 
agency,  Information  Canada  having  been  born  after  the  report  of  the  Task 
Force  in  1969  and  having  died  off  a  comple  of  years  ago.  Accordingly,  we 
do  not  have  a  consistent  system  f-6r  providing  the  public  with  information. 
Here  again,  a  particular  agency's  practices  might  be  successful  in  this 
regard,  and  it  would  be  helpful  to  let  other  tribunals  or  agencies  know 
what  has  or  has  not  worked  so  that  through  appropriate  information  ex- 
changes, better  practices  can  be  built  up. 


Regulatory  Agencies  and  the  Federal  System 

Richard  Schultz* 

Notwithstanding  one  commentator  who  claimed  several  years  ago  that 
questions  relating  to  regulatory  agencies  have  not  excited  passions,  the 
fact  is  that  today  such  questions  are  receiving  a  great  deal  of  attention 
and  the  roles  and  responsibilities  of  regulatory  agencies  are  currently  one 
of  the  "hot"  issues  of  political  debate.  One  of  the  main  reasons  for  the 
increased  attention  paid  to  regulatory  agencies  is  that  they  have  been 
central  to  a  number  of  intergovernmental  disputes  in  the  last  decade,  and 
consequently  it  has  been  in  the  intergovernmental  area  that  fundamental 
questions  have  been  raised  about  the  role  of  regulatory  agencies  as  instru- 
ments of  social,  economic  and  political  control.  This  morning  I  would  like 
to  survey  some  of  the  basic  issues  involved  and  offer  a  few  comments  on 
possible  approaches  to  the  problems  that  have  developed  in  the  relation- 
ships between  regulatory  agencies  and  the  Canadian  federal  system. 

As  a  starting  point,  let  me  quickly  survey  what  1  think  are  three 
basic  aspects  that  condition  the  relationships.  These  are  first,  the  regu- 
latory function,  secondly,  regulatory  independence  and  thirdly,  government- 
al interdependence.  Most  of  the  current  conflicts  that  1  will  describe 
spring  from  the  intermixing  of  these  three  characteristics. 

The  regulatory  function  as  we  know  it  in  Canada  is  neither  a  one- 
dimensional  nor  a  static  function.  In  the  first  place,  it  is  a  multi- 
dimensional function  designed  to  serve  a  host  of  objectives  that  are  eco- 
nomic, social,  cultural  and  political  in  nature.  Moreover  it  is  not  static 
but  has  undergone,  through  time,  a  complex  evolution  as  it  assumed  new 
goals  and  introduced  new  techniques.  I  have  argued  that  it  is  useful  to 
see  regulation  as  having  gone  through  three  stages  although  I  would  not 
want  to  suggest  that  the  introduction  of  each  new  stage  meant  the  complete 
disappearance  of  its  predecessor.    Rather,  the  evolution  entailed  the 
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-  114  - 


addition  of  new  features.   The  three  stages,  I  call  the  three  "P's",  are: 
policing,  promoting  and  planning. 

The  initial  function  of  a  regulatory  agency  such  as  the  Board  of 
Railway  Commissioners  was  to  police  what  were  considered  to  be  monopolies. 
The  Board's  purpose  was  to  stop  them  from  exploiting  people,  to  regulate 
"just  and  reasonable"  rates  and  treatment.  The  next  stage,  examples  of 
which  are  found  in  the  regulation  of  airlines  and  highways  in  Canada,  is  a 
promoting  function  and  incidentally,  this  is  where  much  of  the  talk  about 
regulators  being  captured  by  the  regulated  is  so  prevalent  because  the 
agency  may  have  responsibilities  to  promote  the  interests  of  the  industry 
it  regulates.  Such  responsibilities  are  often  in  the  statute.  The  mandate 
is  not  just  to  police  such  industries  to  prevent  anti-social  behaviour  but 
to  promote  the  interests  of  the  carriers  for  social,  political  and  economic 
purposes.  This  is  especially  so  in  the  field  of  transportation  and  com- 
munications where  it  is  argued  there  must  be  orderly  development  in  promot- 
ing a  national  airline  or  national  broadcasting.  The  third  stage,  which 
has  become  crucial,  recognizes  that  agencies  aren't  just  established  to 
police  industries  and  to  promote  them.  The  planning  function  is  necessary 
because  of  the  complex  interrelationships  between  the  components  and  inter- 
ests within  an  industry.  The  government  has  a  responsibility  to  not  just 
let  the  private  sector  develop  according  to  its  own  imperatives  but  to  plan 
a  proper  mix  of  responsibilities  between,  for  example,  modes  of  transport 
and  the  use  of  energy  and  between  cable  television  and  television  broad- 
casting. 

From  my  perspective  as  a  political  scientist,  one  of  the  major  conse- 
quences of  the  regulatory  function  as  it  has  evolved  is  that  regulation 
must  not  be  assessed  from  a  narrow  economic  perspective  but  should  be 
understood  in  the  context  of  the  broader  political  process.  When  regula- 
tion is  expected  to  satisfy  a  mix  of  objectives,  it  is  central  that  the 
political  dimension  of  such  a  function  be  recognized.  Indeed,  the  concept 
of  economic  regulation  as  it  has  developed  in  Canada  is  inherently  a  poli- 
tical concept  and  the  process  of  economic  regulation  is  itself  a  political 
process.   It  is  this  political  nature  of  economic  regulation  that  ensures 
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that  regulatory  agencies  will  be  a  central  concern  of  intergovernmental 
relations. 

The  second  major  characteristic  is  regulatory  independence.  Although 
the  function  of  economic  regulation  is  not  always  entrusted  to  an  indepen- 
dent body,  my  comments  are  limited  to  such  agencies  which  include  the  CRTC, 
CTC  and  NEB.  These  agencies  have  a  degree  of  independence  that  is  unique 
in  our  parliamentary  system.  They  have  more  autonomy  and  are  subject  to 
fewer  political  controls  than  is  traditional  in  our  system. 

The  independence  of  these  agencies  must  be  related  to  their  powers. 
These  agencies  are  primary  instruments  of  governing  in  Canada  today  because 
of  the  combination  of  adjudicative,  legislative,  advisory  and  administra- 
tive powers  delegated  to  them.  They  are,  in  effect,  "governments  in  minia- 
ture". The  basic  issue  that  must  be  faced  is  how  to  balance  the  legitimate 
desire  for  an  independent  agency  with  eqully  legitimate  concerns  about 
democratic  responsibility  and  political  control  over  political  decision- 
making. 

The  issue  of  regulatory  independence  becomes  clearer  when  we  turn  to 
the  third  central  aspect  I  mentioned,  governmental  interdependence.  The 
dominant  characteristic  of  contemporary  Canadian  federalism  is  the  inter- 
dependence of  the  two  levels  of  government.  The  expansion  of  government 
activity,  both  in  terras  of  scope  and  complexity,  in  the  last  three  decades 
into  new  areas  where  jurisdictions  are  not  clearly  defined  and  into  areas 
which  cut  across  the  traditional  activities  of  each  level  of  government  has 
meant  that  interdependence  is  now  the  central  feature  governing  the  rela- 
tionships between  governments.  Even  in  the  few  fields  in  which  responsi- 
bilities are  clearly  delineated,  the  direct  and  indirect  effects  of  one 
government's  actions  can  easily  affect  the  activities  of  another  govern- 
ment. The  interdependence  of  governments  dictates  that  governments  today 
must  cooperate  in  policy-making. 

Regulatory  agencies  are  obviously  of  direct  and  compelling  relevance 
to  contemporary  intergovernmental  relations.    This  independence  combined 
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with  their  important  functions  in  the  context  of  interdependence  of  govern- 
ments are  the  factors  that  make  them  relevant  to  such  relations.  In  the 
remainder  of  ray  talk.  I  want  to  survey  the  four  general  areas  where  tensions 
and  conflicts  have  emerged  associated  with  regulatory  agencies.  The  areas 
involve  first,  jurisdictional  disputes,  secondly,  overlapping  regulatory 
responsibilities,  thirdly,  regulatory  decisions  and  finally,  regulatory 
procedures.  I  want  to  emphasize  that  I  am  offering  an  extremely  broad 
survey  for  the  purposes  of  our  discussion  at  admittedly  some  expense  in 
terms  of  nuance  and  detail.  If  we  have  time  later,  I  can,  if  you  wish, 
expand    on    some   of    these    points. 

The  question,  "Who  has  jurisdiction?",  is  traditionally  the  first 
question  of  Canadian  federalism.  In  the  regulatory  arena,  jurisdiction  to 
implement  a  regulatory  system  may  be  unclear  or  may  be  challenged  by  one  of 
the  levels  of  government.  A  recent  example  of  a  jurisdictional  conflict  is 
found  in  the  communications  field  where  Quebec  challenged  the  authority  of 
the  federal  government  over  cable  television.  A  related  example  is  the 
threat  of  Saskatchewan  to  institute  a  system  of  pay-TV  without  federal 
approval  by  the  Canadian  Radio-television  and  Telecommunications  Commis- 
sion,   as    it    is    now   known. 

Such  jurisdictional  disputes,  however  significant,  at  their  heart  do 
not  relate  directly  to  the  regulatory  process  but  involve  traditional 
intergovernmental  skirmishing.  As  such,  this  type  of  conflict  need  not 
concern  us  except  that  such  disputes  can  have  major  ramifications  for  the 
operations  of  the  regulatory  agencies.  They  may,  as  in  the  case  involving 
the  Quebec-Federal  dispute  over  cable  television,  be  tied  up  in  the  courts. 
Perhaps  even  more  significant  is  the  possibility  that  one  government  will 
refuse  to  recognize  the  legitimacy  of  the  regulatory  agency  even  when  the 
jurisdictional  dispute  is  settled  on  the  grounds  that  the  government  may 
claim  that  it  can  be  the  more  effective  regulator  and  therefore  may  fight 
for  a  political  solution  such  as  delegation.  The  efficacy  of  the  regula- 
tory agency  caught  in  such  an  intergovernmental  tug-of-war  may  be  seriously 
impeded  in  such  a  situation.  Moreover,  regulatory  actions  in  areas  involv- 
ing   jurisdictional   disputes   may    impair    relations   between  governments. 


m 
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With  respect  to  the  second  type  of  conflict,  in  many  areas  of  econo- 
ic  regulation  there  is  the  possibility  that  two  regulatory  regimes  may 
exist  side  by  side  with  significant  overlapping  of  their  responsibilities. 
This,  in  fact  is  the  situation  in  sectors  of  the  energy,  communications, 
transportation,  consumer  protection  and,  potentially,  securities  fields. 
The  energy  sector  provides  what  may  be  the  most  complicated  example  of 
overlapping  in  that  energy  utility  systems  consist  of  networks  that  cross 
provincial  jurisdictions  and  are  subject  to  regulation  by  both  levels  of 
government.  In  the  natural  gas  sector,  for  example,  the  network  may  con- 
sist of  producers  in  Alberta,  gas  gathering  companies  like  Alberta  Gas 
Trunk  Line,  gas  transmission  companies  like  Trans  Canada  Pipelines  which 
carry  Alberta  gas  to  eastern  Canada,  and  gas  distribution  companies  such  as 
Consumers'  Gas  in  Toronto  which  distribute  natural  gas  to  the  end  user. 
Another  example  involves  motor  carrier  transportation  where  federal  juris- 
diction, although  not  yet  exercised,  extends  to  interprovincial  and  inter- 
national carriers,  while  the  provinces  have  jurisdiction  over  intraprovin- 
cial  carriers.  The  significance  in  this  situation  is  that  carriers  under 
one  jurisdiction  will  be  competing  with  those  under  the  other. 

In  such  a  situation  where  the  regulatory  ambit  of  different  govern- 
ments overlap,  there  is  enormous  potential,  because  of  different  procedures 
and  different  objectives,  for  confusion  and  uncertainty  and  consequently 
for  intergovernmental  conflict  between  regulators,  their  respective  govern- 
ments and  the  regulated.  Furthermore,  the  attempt  by  one  level  of  govern- 
ment through  a  regulatory  instrument  to  direct  or  supervise  the  economic 
development  of  a  particular  activity  may  be  seriously  impeded,  if  not  frus- 
trated altogether,  by  contradictory  requirements  imposed  by  the  regulatory 
body  of  another  government.  To  cite  another  example  from  the  energy  area, 
it  is  possible  that  the  National  Energy  Board  could  order  exports  of  gas  to 
be  curtailed  in  order  to  serve  Canadian  needs  but  that  the  Alberta  author- 
ities could  deny  permission  of  Alberta  companies  to  divert  such  gas  to 
Canadian  users.  In  such  situations,  where  different  regulatory  authorities 
have  responsibility  for  different  aspects  of  an  economic  activity,  the 
potential  for  conflict  must  be  appreciated. 
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The  relationship  between  regulatory  independence  and  governmental 
interdependence  becomes  central  when  we  turn  to  the  remaining  two  areas  of 
potential  conflict  in  the  regulatory  process.  In  both  categories,  the 
potential  for  conflict  increases  with  the  degree  of  independence  granted  to 
the  regulatory  agency.  An  additional  variable  that  influences  the  degree 
of  conflict  is  the  scope  for  independent  decision-making  that  is  granted  to 
the    regulatory   agency. 

The  third  type  of  conflict  involves  decisions  of  regulatory  bodies. 
As  was  argued  above,  the  actions  of  one  government,  even  in  areas  clearly 
within  its  own  jurisdiction,  normally  today  in  Canada  have  an  impact  on 
other  governments.  This  is  equally  valid  with  respect  to  regulatory  agen- 
cies. The  decisions  of  the  CTC,  for  example,  on  branch-line  abandonments 
will  have  direct  ramifications  for  provincial  transportation  networks  inas- 
much as  the  provincial  governments  may  be  required  to  undertake  major  high- 
way construction  and  upgrading  programs  to  provide  alternative  access  to 
grain  terminals.  Similar  examples  could  be  cited  in  the  fields  of  energy 
and  communications.  The  major  problem  is  that  by  means  of  its  regulatory 
policy  and  framework  one  government  may  be  attempting  to  satisfy  one  set  of 
policy  objectives  but  the  regulatory  decisions  made  pursuant  to  those 
objectives  may  conflict  with  the  objectives  of  other  governments.  A  fur- 
ther complicating  factor  is  the  situation  where,  for  example,  in  the  com- 
munications field,  the  federal  government  regulates  "federal"  carriers  who 
are,  in  some  instances,  in  direct  competition  with  provincially  regulated, 
or  even  more  significantly,  provincially-owned ,  carriers  as  is  the  case  in 
the  three  Prairie  provinces.  The  consequence  of  such  regulatory  "spill- 
overs" into  the  jurisdiction  of  other  governments  may  be  protracted  regu- 
latory proceedings,  court  challenges  and  extended  intergovernmental 
conflicts . 

The  problem  of  regulatory  decisions  and  intergovernmental  relations 
becomes  greater  when  we  turn  to  the  distinction  between  regulatory  adjudi- 
cative and  legislative  decisions.  This  distinction  corresponds  to  the 
traditional  view  that  there  are  two  types  of  regulatory  powers,  the  adjudi- 
cative   and    the    legislative.    The    former    is    the    power    to   decide   on    individual 
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applications  with  respect  to,  for  example,  licences,  routes,  tariffs  or 
standards  of  service.  The  latter  is  the  power  to  make  policy  from  which 
rules  and  regulations  are  developed.  There  are  admittedly  problems  in  some 
instances  in  distinguishing  when  a  regulatory  agency  is  performing  an 
adjudicative  or  legislative  function  in  that  in  some  cases  the  policy  will 
not  be  articulated  as  a  policy  but  will  emerge  from  the  nature  of  the  deci- 
sion on  a  particular  application.  This  is  particularly  a  problem  when  a 
regulatory  agency  possesses  an  omnibus  power  to  attach  conditions  to  licen- 
ces. Nevertheless,  notwithstanding  the  difficulties  in  making  a  hard  and 
clear  distinction  between  the  two  functions,  it  is  still  useful  to  employ 
the  general  distinction  between  them. 

It  is  the  legislative  decision  as  opposed  to  the  adjudicative  deci- 
sion that  has  caused  the  greater  amount  of  intergovernmental  conflict. 
This  is  not  to  argue  that  the  latter  type  of  decisions  have  not  caused 
conflicts,  however,  for  they  have.  The  CTC's  original  decision  to  deny 
Ontario's  application  to  establish  a  subsidized  regional  airline  was  ap- 
pealed to  the  Minister  of  Transport  who  overturned  the  decision.  A  recent 
example  is  the  appeal  to  the  Governor  in  Council  by  Saskatchewan  against  a 
CRTC  decision  to  grant  cable  television  licences  to  private  companies 
rather  than  to  cooperatives  in  Saskatchewan.  The  recent  decision  of  the 
Board  of  Public  Utilities  of  Nova  Scotia  to  continue  the  freeze  on  oil  and 
gasoline  prices  despite  an  intergovenmental  agreement  was  roundly  criti- 
cized by  the  federal  Minister  of  Energy,  Mines  and  Resources. 

While  the  practice  of  independent  adjudication  by  regulatory  bodies 
may  cause  intergovernmental  disputes,  there  is  little  disagreement  on  the 
principle  of  regulatory  agencies  exercising  such  a  power.  What  is,  how- 
ever, the  cause  of  much  intergovernmental  conflict  is  the  principle  and  the 
ensuing  practices  of  granting  regulatory  agencies  independent  discretionary 
authority  to  develop  policy  as  opposed  to  implementing  the  policies  enunci- 
ated by  politically  accountable  authorities.  It  is  this  aspect  of  the 
regulatory  process  that  has  caused  the  greatest  amount  of  intergovernmental 
conflict.  It  must  be  recalled  that  as  part  of  the  concept  of  economic  regu- 
lation it  was  argued  that  some  regulatory  agencies  are  not  simply  "police- 
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men"  ensuring  that  certain  standards  of  conduct  are  raet.  To  the  contrary, 
some  regulatory  agencies  are  granted  major  responsibilities  to  plan,  in 
effect,  various  sectors  of  the  economy.  This  is  certainly,  for  example, 
the  case  of  the  Canadian  Transport  Commission  which  is  required  to  regulate 
"with  the  object  of  coordinating  and  harmonizing  the  operations"  of  all 
forms  of  transportation  under  federal  jurisdiction.  When  regulatory  agen- 
cies are  granted  authority  to  develop  policies  as  part  of  their  regulatory 
mandate,  it  is  only  natural  that  other  governments  affected  by  such  policy 
decisions  will  have  a  vital  interest  in  the  regulatory  policy  process  and 
its   results. 

Two  examples  can  be  cited  of  conflicts  that  have  ensued  as  a  result 
of  "legislative"  action  by  the  Canadian  Transport  Commission  and  the 
Canadian  Radio-television  and  Telecommunications  Commission.  Both  these 
agencies  have  broad  legislative  powers  in  that  they  are  empowered  to  make 
regulations  governing  very  broad  areas  of  their  respective  mandates  without 
Governor  in  Council  approval.  This  is  in  sharp  contrast  to  the  National 
Energy  Board  and  the  Anti-Inflation  Board,  for  example,  who  do  require  such 
Cabinet   approval    before    their   regulations  can   take   effect. 

The  first  example  involves  the  purchase  of  Pacific  Western  Airlines 
by  the  province  of  Alberta.  When  this  purchase  was  announced,  the  CTC 
ordered  Alberta  to  provide  the  Commission  with  the  necessary  notice  of  the 
purchase  and  ordered  a  hearing  to  determine  whether  the  purchase  was  in  the 
public  interest.  If  the  Commission  were  to  decide  this  question  in  the 
negative,    the    purchase   could    be  disallowed. 

The  Commission  was  acting  under  authority  of  the  National  Transporta- 
tion Act  and  the  Air  Carrier  Regulations  promulgated  under  the  authority  of 
the  Aeronautics  Act.  It  is  important  to  note  the  extent  to  which  the  Com- 
mission had  extended  its  regulatory  jurisdiction  by  virtue  of  its  indepen- 
dent regulation-making  power.  Under  section  27  of  the  National  Transporta- 
tion Act,  which  is  the  primary  legislative  instrument  governing  the  CTC, 
the  Commission  is  empowered  to  disallow  any  merger  or  acquisition  involving 
a      transportation     undertaking      under      federal      jurisdiction     with     another 
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transportation  undertaking.  Under  the  Air  Carrier  Regulations,  which  do 
not  require  Cabinet  approval,  the  scope  and  intent  of  this  section  has  been 
extended  so  that,  in  the  commercial  air  sector,  all  mergers  and  acquisi- 
tions require  CTC  approval.  According  to  the  regulations,  "where  section 
27  of  the  National  Transportation  Act  applies  to  a  transaction  ...  the  pro- 
visions of  that  Act  shall  be  complied  with  ...  Where  section  27  ...  does 
not  apply  ...  the  provisions  of  section  27  of  the  Act  shall  be  complied 
with  as  though  that  section  did  apply  to  that  transaction  ...".  (emphasis 
added)  Alberta  claimed  that  it  was  not  required  to  comply  with  the  notifi- 
cation requirements.  Alberta  appealed  to  the  Supreme  Court  on  this  issue 
although  on  different  grounds.  It  should  be  emphasized  that  the  issue  is 
not  whether  all  or  only  some  mergers  or  acquisitions  should  require  CTC 
approval  but  rather  the  propriety  of  an  independent  agency  assuming  for  it- 
self the  responsibility  to  change  the  policy  established  under  the  National 
Transportation  Act. 

The  second  example  involves  the  recent  dispute  between  the  province 
of  Saskatchewan  and  the  federal  government  over  cable  television.  When  the 
CRTC  was  considering  applications  for  cable  television  licences  for  Saskat- 
chewan, the  provincial  government  requested  that,  whatever  the  individual 
licensing  decisions,  licences  should  be  granted  on  the  condition  that  the 
publicly-owned  carrier,  SaskTel ,  would  own  the  complete  cable  television 
hardware  distribution  network  so  as  to  ensure  an  integrated  and  rational 
development  of  telecommunications  in  Saskatchewan.  The  CRTC  denied  the 
Saskatchewan  request  because  of  its  policy  that  cable  television  licensees 
must  own  and  control  the  cable  hardware.  The  Saskatchewan  government 
objected  to  this  decision  on  the  grounds  that  it  prevented  the  province 
from  implementing  policies  on  cross-subsidization  to  smaller  and  remote 
communities.  Furthermore,  the  decision,  it  was  charged,  would  deny  SaskTel 
control  of  the  use  of  cable  for  the  provision  of  future  non-broadcasting 
services,  not  under  federal  jurisdiction,  and  thus  lead  to  either  expensive 
competition  or  "cream-skimming",  i.e.,  the  taking  of  the  more  lucrative 
parts  of  the  market  while  leaving  the  more  costly  portions  to  others. 
Saskatchewan  appealed  the  CRTC  decision  to  both  the  Governor  in  Council  and 
the  Federal  Court  of  Appeal.   In  addition,  it  announced  plans  to  implement 
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a  closed-circuit  television  system  that,  it  was  claimed,  did  not  corae  under 
federal  jurisdiction.  Furthermore,  pending  resolution  of  the  dispute, 
SaskTel  would  not  enter  into  agreements  with  the  federally-licensed  cable 
operators  for  use  of  the  SaskTel  poles  and  facilities  to  bring  cable  to 
subscribers . 

In  the  last  few  years  the  most  significant  and  intractable  of  inter- 
governmental problems  have  emerged  because  of  the  policy-making  or  legisla- 
tive functions  of  certain  federal  regulatory  agencies.  Provinces  have 
maintained  that  the  relationship  between  the  agencies  and  the  federal 
Cabinet,  and  consequently  between  the  federal  and  provincial  governments 
does  not  provide  the  necessary  mechanisms  for  the  cooperation  that  has  been 
recognized  to  be  so  crucial  to  effective  governing  in  Canada.  The  provin- 
ces have  argued  that  the  federal  government  has  granted  some  of  its  regula- 
tory agencies  a  degree  of  policy-making  independence  that  is  inappropriate 
in  a  system  of  responsible  government  particularly  as  it  affects  the  abil- 
ity of  the  two  levels  of  government  to  negotiate  on  what  are  admittedly 
central  and  fundamental  issues  of  public  policy.  The  provinces  maintain 
that  the  regulatory  arena  is  characterized  by  mechanisms  that  are  inade- 
quate for  the  effective  harmonization  of  policies  of  both  levels  of  govern- 
ment and  that  fail  to  provide  sufficient  opportunities  for  both  levels  of 
government  to  influence  the  policies  and  actions  of  the  other. 

The  intergovernmental  disputes  over  regulatory  decisions  have  been 
exacerbated  by  the  procedures  of  the  individual  regulatory  agencies  which 
constitute  our  fourth  category  for  the  examination  of  intergovernmental 
regulatory  conflict.  At  the  federal  level,  regulatory  agencies  are  pre- 
sumed to  be  "masters  in  their  own  houses"  and  have,  with  few  very  specific 
exceptions,  complete  discretion  over  their  rules  of  procedure.  Consequent- 
ly, the  agencies  have  complete  discretion  over  who  shall  be  granted  stand- 
ing to  participate  in  their  proceedings,  the  nature  of  that  participation 
and  the  constraints  to  be  placed  on  participants.  This  control  on  the 
regulatory  process  has  been  a  major  cause  of  intergovernmental  tension 
particularly  with  respect  to  those  agencies  which  exercise  significant 
legislative  powers. 
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Provinces  have  been  critical  of  the  limited  access  provided  them  to 
the  information  available  to  the  regulators,  especially  information  of  a 
financial  nature  that  is  considered  important  for  an  assessment  of  the 
merits  of  particular  applications.  This  has  been  a  major  issue  of  conten- 
tion with  respect  to  railway  regulation  and  the  provinces  have  gone  so  far 
as  to  demand  a  "railway  information  act"  to  require  the  CTC  to  release 
necessary  information  that  the  CTC  may  now,  at  its  discretion,  keep  confi- 
dential. There  have  also  been  criticisms  over  the  amount  of  time  provided 
the  provinces  to  prepare  for  regulatory  hearings.  To  cite  one  example,  in 
1975  some  provinces  received  notice  on  a  Thursday  of  a  public  hearing  on  a 
major  air  fare  increase  application  to  be  held  the  following  Monday. 
Another  type  of  conflict  involves  the  constraints  placed  on  the  provinces 
in  some  hearings.  In  some  instances,  this  has  been  a  particular  problem 
with  respect  to  the  CRTC  which  does  not  allow  cross-examination  by  inter- 
veners during  public  hearings  on  broadcasting  matters.  This  has  raised 
questions  as  to  the  efficacy  of  the  CRTC  hearing  process.  By  far  the  major 
irritant  of  this  nature  has  been  the  fact  that  the  right  to  participate  in 
the  regulatory  hearing  process  is  not  automatic  but  at  the  discretion  of 
the  individual  regulatory  bodies.  Although  there  have  been  very  few  cases 
where  provincial  governments  have  been  denied  standing,  there  have  been 
several  instances  where  provinces  have  been  required  to  defend  vigorously 
their  right  to  intervene. 

The  consequences  of  such  procedural  wrangles,  not  all  of  which 
admittedly  are  of  equal  significance,  are  that  the  provinces  often  believe 
that  provincial  viewpoints  cannot  adequately  and  effectively  be  represented 
in  the  regulatory  process.  Given  the  importance  of  the  regulatory  deci- 
sions of  the  agencies  to  provincial  policies  and  objectives,  such  a  situa- 
tion is,  from  the  provincial  prespective,  intolerable.  Their  view  is  that 
the  contemporary  interdependence  of  governments  in  the  Canadian  federal 
system,  notwithstanding  the  degree  of  conflict  that  can  ensue,  argues  for  a 
partnership  of  governments  in  many  policy  areas.  The  independence  of  regu- 
latory agencies,  especially  with  respect  to  their  policy  powers  and  impact, 
acts  as  a  barrier  to  effective  partnership  and  has  resulted  in  a  corrosive 
adversary  system.    Far  from  perceiving  themselves  as  equals,  provinces 
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complain  of  being  treated  as  "just  another  pressure  group"  whose  views  are 
accorded  no  more  weight  and  who  are  granted  no  more  status,  than  any  other 
participant  in  the  regulatory  process. 

Conclusion: 


The  objective  of  my  talk  has  been  to  survey  a  number  of  the  linkages 
between  the  functions  and  operations  of  regulatory  agencies  and  the 
Canadian  federal  system.  The  main  goal  has  been  to  draw  attention  to  some 
of  the  most  basic  issues  arising  out  of  such  linkages.  By  way  of  conclu- 
sion, and  hopefully  of  encouraging  discussion,  1  would  like  to  offer  sever- 
al proposals  for  reform. 

The  first  proposal  relates  to  the  independent  authority  of  the  CRTC 
and  CTC  to  make  regulations.  I  see  no  justification  for  the  exemption  from 
political  control  that  has  been  granted  to  these  two  agencies  in  this  area. 
Therefore,  I  believe  the  respective  statutes  should  be  amended  to  remove 
this  anomaly. 

Secondly,  1  believe  that  where  necessary  the  relevant  statutes  should 
be  .amended  to  grant  provincial  governments  automatic  standing  before  feder- 
al regulatory  bodies.  This  may  be  primarily  symbolic  but  1  believe  that  if 
minor  irritants  can  be  removed,  unnecessary  major  blow-ups  can  often  be 
avoided . 

Finally,  1  believe  that  the  Government  should  introduce  by  way  of  a 
directive  power  more  policy  control  over  the  agencies.  I  would  argue,  how- 
ever, that  there  should  be  some  safeguards  on  the  use  of  such  a  power, 
safeguards  that  current  Government  proposals  do  not  include.  I  am  thinking 
particularly  of  safeguards  relating  to  public  and  agency  input  as  well  as 
to  a  role  for  parliamentary  surveillance  in  what  is,  in  effect,  a  statutory 
amending  process.  If  such  a  power  were  granted  to  the  Government,  then  it 
is  perhaps  time  to  reconsider  the  need  for  provision  of  appeals  to  Cabinet 
on  regulatory  decisions.  But  that  will  have  to  be  the  subject  of  another 
talk! 


Reforming  Regulation   in  Canada: 
Political  Pressure   and  Policy  Response 

W.T.    Stanbury* 

Recently  there  has  been  an  Increase  in  public  concern  over  the  growth 
and  scope  of  governments  as  regulators  of  economic  activity.  For  some 
time,  there  has  existed  a  widely-shared  perception  that  the  growth  of 
government  expenditures  and  employment  (at  all  levels)  in  Canada  has 
outstripped    that   of    the    economy    as    a    whole,    particularly    in    the    1960s    and 

*70s.l  Governments  have  become  "too  big"  for  many  people.  Moreover,  it  is 
being  recognized  that  the  impact  of  public  expenditures  and  taxes 
significantly  understates  the  extent  of  government  action  in  the  economy. 
Relatively  small  expenditures  on  regulatory  programs  can  have  an  influence 
many     times     as     great     on      private      sector     behavior.  While     government 

regulation  has  been  the  subject  of  a  considerable  amount  of  critical 
comment  (particularly  in  the  11.5.2)^  it  is  only  very  recently  that  it  has 
become  a  politiccil  issue  in  Canada.  In  other  words,  regulation  has  become 
an    issue   of   sufficient    public    concern   to   generate   a   political    response. 

We  have  recently  been  reminded  that  "regulation,  in  the  broadest 
sense,  is  the  essential  function  of  government"  and  that  "taxation  and 
expenditures,  the  other  two  principal  instrumentalities,  can  be  thought  of 
as  special  cases  of  regulation. "3  Even  if  we  confine  our  discussion  to 
"economic  regulation",  our  purview  is  still  enormous.  3a  Economic  regula- 
tion is  the  imposition  of  constraints,  which  are  backed  up  by  the  authority 
of  a  government,  intended  to  modify  economic  behaviour  significantly.  Such 
rules  typically  attempt  to  modify  one  or  more  of  the  following:  price, 
entry,  attributes  of  a  product  or  service  (e.g.  quality,  purity,  safety, 
availability),  methods  of  production  (e.g.  pollution  standards,  worker 
health   and    safety),    conditions   of    service,    and   discrimination    in   employment 


*  Dr.  Stanbury  is  the  Director,  Regulation  Reference,  Economic  Council  of 
Canada  and  Director,  Regulation  and  Government  Intervention  Program, 
Institute  for  Research  on  Public  Policy.  In  this  paper  he  has  expanded 
a   number   of    the    points    he    touched    upon   at    the    Seminar. 
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or  the  sale  of  goods  and  services.'^  Therefore,  to  discuss  the  process  of 
reforming  regulation  in  Canada,  to  paraphrase  Rartle,  is  to  "examine  the 
role    and    function   of   government    itself  -    no    small    task!' 

Perception  of  the  Problem:   Regulation  in  the  Media 

The  purpose  of  this  section  of  the  paper  is  to  ascertain  the  flavour 
of  the  public  concerns  about  regulation.  Newspaper  and  magazines  frequent- 
ly mirror,  interpret,  and  amplify  public  moods  and  perceptions.  For  poli- 
ticians (and  bureaucrats)  they  constitute  an  important  source  of  informa- 
tion about  the  electorate's  concerns.  For  both  reasons,  they  are  a  useful 
barometer   of   changing    concerns  and    attitudes    towards   government    regulation. 

In  the  nation's  capital,  columnist  Jim  Robb  states  that  in  addition 
to  the  major  themes  in  Canadian  politics  of  national  unity  and  the  economy, 
"a  dominant  sub-therae  has  emerged  in  sharp  outline.  That  is  the  intrusion 
of  government  into  our  lives.  Cries  for  less  interference  and  for  deregul- 
ation are  welling  up  from  almost  every  quarter". 6  The  editor  of  the 
Financial   Post   echoes   his   words   as    follows: 

It  seems,  however,  there  are  lots  of  people  in  Canada 
-  not  only  Tories  -  who  ...  clearly  want  government 
to  come  to  a  screeching  halt.  This  sentiment  is 
apparent  in  the  demands  for  lower  taxes,  less  govern- 
ment spending  and  the  reduction  of  government  intru- 
sion in  the  marketplace.  In  Canada  and  the  U.S.,  the 
move  to  get  government  out  of  business' s  hair  has 
resulted  in  an  effort  to  reduce  the  extent  and  effect 
of    the    regulation   of    business.      And    about    time,    too. 

Globe  and  Mail  columnist  Ronald  Anderson  notes  that  "a  point  on  which  there 
is  unanimous  agreement  among  businessmen  is  that  the  private  sector  is 
being  regulated  almost  to  death  by  over-zealous  interfering  government. 
...  The  high  cost  of  excessive  regulation  has  by  now,  been  widely 
recognized  ..."8  A  Financial  Post  editorial  has  described  a  big  part  of 
Canadian  business  as  "controlled,  regulated,  supervised,  monitored  -  and 
perhaps     coddled"     by     government     regulation.  It     is     concluded     with     the 

following    injunction:       "It's    time    the    legislators    started    to    say:      Wait    a 
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moment;  what  is  the  reason  for  this  law;  who  is  going  to  administer  it; 
what  will  it  cost  to  administer  and  what  will  it  cost  to  comply  with  it; 
and   what,    precisely,    are    the   benefits?" 

Business  groups  have  created  the  Business  Committee  on  Regulatory 
Reform. 10  W.B.  Boggs ,  chairman  of  the  Committee,  has  said  in  an  interview, 
"we  have  become  regulation  prone  ...  perhaps  the  most  important  things  we 
have  to  regulate  are  regulations  themselves."  Mr.  Boggs  went  on  to  point 
out  that  because  of  a  lack,  of  all  kinds  of  information  on  regulation,  we 
don't  really  know  if  we  are  over-regulated  or  just  ineffectively  regulated. 
Yet  Mr.  Boggs  stated,  "There  is  a  dawning  realization  that  regulation  is 
without  purpose  in  many  instances,  and  without  any  clear  measurement  of 
effectiveness  in  almost  every  instance.  I'd  have  to  say  that  nobody  knows 
what  we  are  getting  for  the  uncounted  dollars  we  spend  annually  on 
regulation.  And  it's  high  time  we  did".ll  A  much  stronger  view  was 
expressed  by  the  president  of  Dow  Chemical  of  Canada  Ltd.  when  he  refused 
to  provide  data  requested  by  the  short-lived  Centre  for  the  Study  of 
Inflation  and  Productivity.  He  stated:  "Controls  and  monitoring  are 
simply  government  ego  trips  in  the  foolish  belief  that  a  few  in  government 
can  adjust  a  million-faceted,  complicated  economic  system  (that  works  if 
left  alone)  by  turning  two  or  three  of  the  knobs  out  of  the  million  that 
exist. "11^ 

A  prominent  newspaper  columnist  has  called  for  the  deregulation  of 
radio     and      television     broadcasting. 12  in     particular,      he     argues     that 

Canadian  content  regulations  have  been  ineffective  (they  have  not  increased 
the  proportion  of  time  Canadians  spend  watching  Canadian  programs)  and  they 
have  restricted  choice.  Another  article  in  a  popular  magazine  states  that 
the  extent  of  activities  of  Crown  corporations  is  too  great  and  that  "the 
time  is  ripe  for  a  careful  and  deliberate  program  of  divestiture."  1 3  xhe 
article  indicates  there  are  380  federal  Crown  corporations  with  assets 
totalling  $30  billion  and  which  employ  200,000  people  -  "a  corporate 
conglomerate  so  vast  that,  until  recently,  the  government  itself  had  no 
idea   how  big    it    had   grown".  lA 
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In  October  1978  the  Financial  Post  conducted  a  telephone  survey  of 
170  of  its  subscribers,  in  which  59  percent  said  "yes"  to  the  question  "Do 
you  personally  believe  your  business  or  organization  is  over-regulated  by 
various  levels  of  government? "1  5  But  76  percent  indicated  that  they  had 
never  "been  involved  in  any  representation  to  government  ( let ters/ telephone 
calls/ personal  meetings)  in  an  attempt  to  reduce  the  level  of  regulation 
within  (their)  business  or  organization."  The  contrast  between  the  general 
concern  about  over- regulation  and  support  for  a  specific  regulatory  issue 
was  illustrated  by  the  fact  that  86  percent  replied  "yes"  to  the  question, 
"Do  you  think  that  government  plans  to  require  automobile  manufacturers  to 
introduce   cars    which   cause    less    pollution    are    justified?" 

In  general,  the  public  mood  towards  government  generally  seems  to  be 
changing.      In    the    words   of   one   newspaper   editorial: 

...  a  discernible  public  demand  for  a  less  intru- 
sive kind  of  government  has  not  only  taken  form, 
but  appears  to  be  growing.  That's  the  market  the 
politicians  are    trying    to    sell    these   days. 

What  too  many  of  them  forgot  along  the  way  was  that 
the  consumer  who  seemed  to  need  protection  was  also 
a  worker  who  could  hardly  aspire  to  full  consumer- 
hood  without  a  job.  Awareness  of  the  cost  of  ex- 
cessive regulation  has  grown  apace  with  unemploy- 
ment, inflation  and  declining  productivity.  They 
form  a  powerful,  if  unwanted,  base  for  the  appeal 
of    the    "less   government"    theme.  17 

The  strength  of  the  new  tide  can  be  measured  by  the  nature  and  degree  of 
political  response  it  occasions  and  by  the  support  proposals  for 
substantive   reforms   actually  receive. 

What's   Wrong  With  Regulation:      Views   from   the  Private  Sector 

Government  regulation,  it  seems,  has  much  to  answer  for.  Diagnoses 
of  "the  problera(s)"  with  regulation  vary,  but  it  is  possible  to  identify  a 
number  of  themes  that  recur  in  many  of  the  complaints.  The  elaborate 
process  of  consultation  used  in  the  Economic  Council's  Regulation  Reference 
has   been  most    useful    in    eliciting   what    businessmen,    consumer  groups,    labour 
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union  officials,  and  others  see  to  be  wrong  with  government  regulation. 
(The  Reference  itself  is  one  of  the  raost  important  political  responses  to 
concerns  about  government  regulation.  It  is  described  below.)  Because  the 
political  responses  (i.e.  actions  to  'reform  regulation')  stem  largely  from 
pressures  in  the  private  sector,  we  shall  concentrate  on  the  views  of 
businessmen  on  one  hand  and  those  of  labour  officials  and  consumer  groups 
on  the  other.  This  procedure  ignores  a  number  of  important  issues  raised 
by  academics,   government   officials  and    by   regulators   themselves. 

(a)      The    Issues   as    Seen  by   the    Business    Community 

Government  regulation  has  grown  rapidly^^  and  is  now  "out  of  con- 
trol". Some  businessmen  are  less  sure  that  this  is  the  case  although  they 
believe  that  the  scope  and  intensity  of  government  regulation  has  increas- 
ed. A  variant  of  the  first  perception  is  based  on  the  fear  that  Canadian 
governments  may  follow  the  U.S.  and  vastly  expand  or  make  more  stringent 
(hence  more  costly)  regulations  in  such  areas  as  occupational  health  and 
safety,  environmental  protection,  and  consumer  product  safety.  In  other 
words,  while  business  has  accommodated  itself  to  the  (large)  existing  stock 
of  regulations,  the  fear  is  that  future  regulations  will  be  more  pervasive 
and    far  more   costly   with   which   to   comply. 

Regulation  is  seen  to  be  imposing  large  costs  on  business  enter- 
prises.19  Implicit  in  this  view  is  that  the  burden  of  regulation  is,  in 
fact,  borne  by  shareholders.  VvTiile  some  businessmen  ignore  the  benefits  of 
regulation,  many  recognize  that  regulation  does  confer  social  benefits  on 
society.  However,  they  feel  that  in  many  intances  the  benefits  are  out- 
weighed by  the  costs.  There  is  broader  agreement  on  the  general  objectives 
of  many  types  of  regulation.  But,  businessmen  argue,  there  are  plenty  of 
cases  in  which  a  change  in  the  particular  method  by  which  the  regulation  is 
implemented    would    achieve    the    same   objectives   at   lower   cost. 

Businessmen  assert  that  many  of  the  costs  of  (excessive)  regulation 
are  not  captured  in  accounting  studies  of  the  cost  of  compliance,  such  as 
that    done    by    Arthur    Andersen    &    Co.:       Cost    of    Government    Regulation    Study 
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for  the  Business  Roundtable^^.  These  costs  include:  the  benefits  of 
opportunities  foregone;  reductions  in  productivity  and/or  the  rate  of  tech- 
nological change;  costs  of  regulation-induced  delay  of  major  projects,  new 
products  etc;  and  the  absorption  of  valuable  executive  time  on  rgulatory 
constraints  instead  of  profit-making  activities.  Both  politicians  and  reg- 
ulators need  to  recognize  that  these  indirect  costs  exist,  that  they  may  be 
significant,  and  that  they  should  be  included  in  weighing  of  cost  and  bene- 
fits as  part  of  the  public  policy  decision  to  regulate  or  to  change  exist- 
ing   regulations. 

Some  regulation  is  either  ineffective  (fails  to  achieve  its  apparent 
objectives)  or  is  itself  the  source  of  other  problems  unanticipated  by  its 
advocates.  Businessmen  become  furious  about  regulations  under  which  they 
incur  real  costs,  but  do  not  achieve  the  policy  objectives  for  which  they 
were  designed.  "Dumb"  regulations  reduce  respect  for  admittedly  useful 
ones. 

Regulation  is  said  to  be  an  important  source  of  much  uncertainty  in 
business' s  longer  terra  planning  and  also  in  terras  of  on-going  activities. 
This  uncertainty  relates  to  the  administration  and  enforcement  of  existing 
regulations,  the  aature  of  possible  future  regulations,  the  costs  of  com- 
plying with  current  and  future  regulations,  the  rapid  growth  of  new  or  more 
stringent  regulations  and  so  on.  Actions  taken  to  cope  with  uncertainty 
and  to  reduce  it  are  costly  and  could  be  reduced  by  more  sensitive  govern- 
ment   policy  making. 

/' 

There  are  often  sharply  conflicting  views  about  the  desirability  of 
administrative  discretion  versus  the  application  of  clear-cut,  universal 
rules  to  regulatory  situations.  On  one  hand,  it  is  argued  that  operating- 
level  government  administrators  have  too  much  discretion  over  the  applica- 
tion of  regulations  which  are  framed  in  general  terms.  Therefore,  a  clear 
statement  of  "the  rules",  even-handedly  enforced,  is  what  is  desired.  On 
the  other  hand,  some  business  executives  want  fewer,  less  rigid  rules 
applied  to  every  case,  with  local  conditions  and  problems  being  treated 
sympathetically    by    regulators.        For    example,    it    is    argued     that    specific 
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effluent  standards  ought  not  to  be  enforced  regardless  of  the  age  and 
economic  condition  of  the  plant  which  produces  the  effluent.  Regulators 
should  exercise  discretion  and  take  into  account  practical  realities  on  a 
case-by-case   basis. 

The  process  by  which  new  regulations  are  created  is  seen  by  business- 
men to  be  faulty  in  a  number  of  ways:  first,  there  is  no  effective  central 
control  over  the  individual  department's  desire  to  create  new  regulations. 
Those  who  will  be  subject  to  new  regulations  are  not  consulted,  or  not 
consulted  sufficiently  early  in  the  process  of  drafting  new  regulations,  or 
have  too  little  influence  on  the  number  and  type  of  new  regulations.  In 
such  cases,  businessmen  feel  that  regulation  is  occurring  "without  repre- 
sentation". Second,  the  avenues  of  appeal  from  lower-level  administrators' 
actions  are  unclear,  ineffective  or  absent.  Third,  in  most  cases,  there  is 
no  careful  weighing  of  total  costs  and  benefits  in  deciding  on  the  nature 
and  form  of  new  regulations.  Decisions  are  seen  as  being  highly  "politi- 
cal" in  nature  and  ignoring  important  economic  considerations.  Alter- 
natively, many  regulations  seem  to  reflect  what  is  perceived  to  be  bureau- 
crats'   preference. 

''^  Several    types    of    costly    and     unnecessary    jurisdictional-overlap    and 

duplication    are     seen    to    be    quite    common.        First,    a    number    of    different 
departments    or    agencies    of    one     level     of    government     exercise     similar    or 
related    regulatory   responsibilities,   which,    it    is  argued,    should    be   handled 
A  by    only     one.         "Why     is     it     necessary     to     go     to     17     different     agencies, 

departments  etc.  to  get  approval  for  a  change  in  land  use?"  Second,  where 
federal-provincial  jurisdiction  is  effectively  concurrent  (or  unclear), 
both  levels  of  government  are  regulating  the  same  activities.  Conflict  is 
often  the  result,  with  the  regulated  firms  caught  in  a  "political  cross- 
fire". In  general,  there  is  the  perception  (certainly  borne  out  by  the 
facts  in  some  cases)  that  different  regulatory  entities  within  a  level  of 
government  and  between  levels  of  government  fail  to  coordinate  their 
activities  (i.e.  "get  their  act  together").  As  a  result,  they  impose  need- 
less  costs   on    the    regulated. 
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( b)      The    Issues   as    Seen   by    Consumer    Groups   and    by    Labour 

These  groups  argue  that  government  regulation  is  not  purely  a  ques- 
tion of  economics.  By  regulating,  governments  are  consciously  taking 
certain  decisions  out  of  the  marketplace  and  making  them  through  a 
political-administrative  process.  Regulation,  they  say,  should  reflect  a 
concern  with  questions  of  equity  (i.e.  fairness),  due  process  and  other 
values  that  cannot  be  properly  represented  in  the  market.  The  value  of 
human  life  (for  example,  in  such  areas  as  product  safety,  occupational 
health  and  environmental  protection)  should  not  be  determined  by  the  uncon- 
trolled operation  of  markets,  nor  by  a  purely  economic  cost-benefit 
analysis  -  even  one  that  properly  reflects  costs  and  benefits  accruing  to 
the  society  as  a  whole  (as  opposed  simply  to  individuals  and  firms).  The 
decision  to  regulate  should  reflect  a  range  of  non-economic  and  humanistic 
(such  as  ethical)    considerations. 

For  a  considerable  number  of  consumers  and  workers  there  is  a  belief 
that  the  government  should  regulate  to  remove  "all"  risks  to  life  and  limb. 
This  phenomenon  is  most  noticeable  in  the  areas  of  nuclear  power,  product 
safety,  and  occupational  health  and  safety. 20a  xhe  desire  to  eliminate 
risks  is  often  buttressed  by  the  implicit  belief  that  regulation  is 
costless  or  that  human  life  is  to  be  infinitely  valued  or  that  the 
perpetrators  of  risks  will,  in  fact,  bear  the  costs  of  constraining  their 
behaviour. 

Where  a  reasonable  concensus  is  evident,  regulation  may  properly  be 
used  to  effect  changes  in  the  distribution  of  income  (or  consumption) 
through  price  discrimination  and/or  cross-subsidization.  In  other  words, 
there  is  considerable  support  for  the  concept  of  "taxation  by  regulation". 
For  example,  low  income  or  geographically  remote  consumers  should  receive 
"life  line"  rates  from  telephone  companies  even  though  they  may  not  be 
remunerative  to  the  company  and  the  price  of  other  services  (notably  long 
distance)  must  be  well  above  cost  to  finance  them.  At  the  same  time,  some 
of    those   adversely  affected   by   the    price  discrimination/cross-subsidization 
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practices   of    regulated    firms    argue    that    regulatory    agencies    should    elimin- 
ate   persistent,   economically-important  cases   where   these   occur. 

Consumers  and  other  "public  interest"  groups  are  inadequately  repre- 
sented in  hearings  before  federal  and  provincial  regulatory  agencies.  It 
is  argued  that  the  agencies  themselves  cannot  (or  should  not)  be  relied 
upon  to  represent  such  views.  While  it  is  seldom  argued  that  regulatory 
tribunals  have  been  "captured"  by  those  they  regulate,  some  evidence  is 
brought  forward  which  apears  to  indicate  that  some  tribunals  are  unrecep- 
tive  to  interventions  by  consumer  and  labour  groups.  It  is  argued  that 
politically-influential  regulated  firms  are  able  to  use  provisions,  as  the 
case  may  be,  to  reverse  or  significantly  alter  the  decisions  of  regulatory 
tribunals  on  grounds  other  than  those  addressed  in  the  hearings  before  the 
tribunal. 21  This  both  diminishes  the  importance  of  the  regulatory  agency 
and  amounts  to  a  form  of  political  accountability  limited  to  the  "vested 
interests" . 

Consumer  and  labour  groups  point  out  that,  in  some  cases,  what 
appears  to  be  important  forms  of  regulatory  intervention  are  quite  ineffec- 
tive in  practice  --  except  that  they  may  provide  a  form  of  symbolic 
reassurance  to  the  uninitiated.  The  effectiveness  of  existing  regulation 
is  very  much  dependent  upon  the  quality  of  administration  and  enforcement. 
Poor   enforcement    frequently  nullifies    potentially   useful    regulation. 

Poor  consumers  point  out  that  the  strongest  advocates  of  more  exten- 
sive or  more  stringent  regulations  are  the  better  educated,  upper-middle 
class.  If  the  latters'  views  on  regulation  were  instituted,  many  consumer 
products  would  become  much  more  expensive,  and,  therefore,  beyond  the  reach 
of  lower-income  consumers.  This  concern  comes  into  play,  for  example,  in 
issues  of  product  safety  (e.g.  car  seats  for  children),  land  use  regulation 
(e.g.  minimum  house/lot  sizes  that  raise  housing  prices)  and  occupational 
licensure  (which  restricts  entry  and  may  raise  quality  standards  too  high 
for   some   consumers    to    afford    the    service   at   all) . 
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Finally,  consumer  groups  and  labour  assert  that  calls  for  "deregula- 
tion" and  "regulatory  reform",  particularly  those  emanating  from  the  busi- 
ness community,  amount  to  attempts  to  nullify  the  hard-won  gains  of  con- 
sumer groups  and  labour  unions  made  through  the  political  and  regulatory 
process.  The  bulk  of  the  so-called  "costs  of  compliance",  about  which 
business  firms  complain,  in  fact,  are  passed  along  to  consumers  or  shifted 
back,  onto  workers.  Shareholders  only  pay  a  portion  of  the  costs  of 
regulation.  Efforts  to  deregulate  or  cut  back  on  certain  regulations  give 
almost  no  weight  to  the  important  social  benefits  of  regulation  and  tend  to 
be  obsessed  with  the  problem  of  costs.  The  optimal  amount  of  regulation  in- 
volves a  balancing  of  costs  and  benefits.  Too  little  attention  has  been 
paid  to  the  benefits  --  only  part  of  which  can  be  properly  evaluated  in 
economic    terms. 

Some   Conclusions 

This  summary  of  the  concerns  about  government  regulation  (and  regula- 
tory reform)  is  a  synthesis  of  views  put  forward  in  the  course  of  the 
formal  and  informal  consultative  process.  It  is  not  exhaustive.  Such  a 
list  would  be  interminable  and,  in  some  cases,  bewildering  to  all  but  a  few 
specialists.  Yet  this  brief  review  of  the  major  issues  as  seen  by  busi- 
ness,  consumer   groups   and    labour    supports   the    following   conclusions: 

(i)  A  small  number  of  issues  are  identified  by  both  groups,  by 
business  on  one  hand,  and  by  consumer  groups  and  labour,  on  the  other. 
However,  in  most  cases,  they  have  sharply  conflicting  perceptions  of  just 
what  constitutes  "the  problem",  and  therefore,  what  should  be  "the 
solution" . "^^ 

( ii)  A  larger  number  of  issues  are  seen  as  central  by  one  group  but 
are  not  included  on  the  list  of  the  other.  To  a  degree,  the  differing  per- 
ceptions are  like  "ships  that  pass  in  the  night".  People  are  talking  past 
each  other,    in   some   cases,    in   a  different   language. 
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(ill)  There  are  some  Important  issues  associated  with  government  regu- 
lation reform  that  neither  "camp"  is  addressing.  These  should  be  raised 
and   discussed    in   the   course   of    the    work  of   the   Regulation   Reference. 

(iv)  Because  conflicting  positions  have  been  "staked  out"  by  differ- 
ent actors,  and  because  the  positions  need  not  be  based  on  well-established 
facts,  attempts  to  reform  regulation  will  be  fraught  with  difficulty.  The 
difficulty  is  compounded  to  the  extent  (and  it  is  to  a  great  extent)  that 
changes  in  regulation  imply  economic  gains  for  one  group  and  significant 
economic  losses  for  another.  When  there  will  be  clear  winners  and  losers 
from  a  change  in  public  policy,  the  status  quo  becomes  more  attractive  to 
both  the  potential  "losers"  and  to  those  who  must  bear  the  brunt  of 
criticism    in    the    political    arena   if  a  change    is  made. 

(v)  Economic  regulation  by  government  (hence  regulatory  reform)  is  a 
complex  phenomenon  whose  systemic  effects  are  more  subtle  than  is  generally 
recognized.  For  all  the  criticism  that  is  levelled  against  regulation, 
considerable  political  support  can  be  (and  has  been)  marshalled  for 
specific  regulations.  Not  the  least  of  this  comes  frcm  those  who  are  now 
regulated.  For  example,  in  the  Economic  Council's  extensive  discussion 
with  members  of  the  business  community,  very  few  representatives  of  the 
airlines,  trucking  firms,  telecommunications  carriers,  or  fishing  companies 
(subject  to  price  and/or  entry  controls)  advocated  deregulation  of  their 
industry  as  the  most  desirable  public  policy.  In  fact,  much  trepidation 
was  expressed  over  the  possibility  of  partial  or  complete  deregulation. 
The  consultative  process  provided  considerable  evidence  to  support  Michael 
Pertschuk's  (Chairman  of  the  U.S.  Federal  Trade  Commission)  view  that 
"while  all  businessmen  preach  competition,  many  prefer  to  practice  under 
the    umbrella   of   benevolent    regulation." 

Political  Response 

In  the  United  States,  where  the  political  issue  of  regulatory  reform 
is  somewhat  older  (it  probably  can  be  dated  from  about  1975),  Ernest 
Gellhorn    argues    it    has    become   a    totem. 
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No  leader,  it  seems,  can  pass  this  totem  without  a 
bow  of  respect  and  a  new  proposal  in  legal  hiero- 
glyph. Few  topics  guarantee  more  attention  from 
the  press  -  and  less  understanding.  It  is  a  sub- 
ject of  universal  favor.  But  it  remains  uncertain 
whether  these  propitiatory  offerings  to  the  idol  of 
reform  will  really  have  any  effect  on  the  problems 
of   regulation. 22 

In  Canada,  as  of  mid-1979,  the  response  of  politicians  has  been  more 
symbolic23  than  substantive.  However,  it  is  too  early  to  say  whether  sig- 
nificant changes  will  result.  A  brief  review  of  some  of  the  political 
responses   at    the    provincial    and    at    the    federal    level    follows. 

(a)      The    Response   of    Provincial    Governments 

Provincial  governments  have  exhibited  a  variety  of  responses  to  the 
public  concern  about  "big  government"  and  "excessive  regulation".  To  date, 
perhaps  the  most  extensive  effort,  and  the  first  one  to  be  launched,  is 
that  in  Ontario.  It  is  apparent  that  regulatory  reform  (and  the  program  to 
"improve  service  to  the  public",  the  two  are  combined)  has  the  backing  of 
the  Premier  and  several  senior  ministers. 24  ^^  Associate  Secretary  of  the 
Cabinet  has  been  given  responsibity  for  coordinating  the  government's 
activities. 25  The  Speech  from  the  Throne  of  March  6,  1979  declared  that 
"if  private  enterprise  is  to  operate  effectively,  it  must  be  freed  from 
obstacles  created  by  government  regulation."  In  the  same  speech,  the 
Government  pledged  to  pay  "special  attention"  to  the  impact  of  regulation 
on  small  business.  It  promised  to  introduce  a  program  of  self-regulation 
for  general  insurance  agents  and  brokers,  to  continue  to  work  toward  con- 
solidation of  regulatory  authority  into  fewer  areas  of  responsibility,  and 
to  speed  the  process  of  community  planning  approvals.  Potentially  some  of 
the  most  important  reforms  might  come  out  the  of  Ontario  Professional 
Organizations  Committee's  analysis  of  the  regulation  of  lawyers, 
architects,  accountants  and  engineers.  The  staff  report26  published  in 
January,  1979  represents  an  important  body  of  research  and  recomniendations . 
In    the    summer    of    1979    the    Committee    held    public    hearings   on    this    report. 27 

In  Nova  Scotia,  the  newly-elected  Conservative  Premier  John  Buchanan 
indicated    that    one    of    the    things    his    government    would    do    to    strengthen    the 
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province's  economy  would  be  "to  deregulate  government  to  an  extent  ...  to 
create  an  atmosphere  that  is  more  conducive  to  business  expansion. "28  p^ 
task  force  on  regulatory  activities  was  set  up  with  members  from  both  the 
private  and  public  sectors  to  study  regulation  in  public  health,  economic 
affairs,  transportation  and  other  areas  and  to  prepare  recommendations  for 
action  by  the  provincial  government.  It  is  to  report  to  the  Executive 
Council  by  April  1980.  For  some  months  the  province  has  had  underway  a 
review  of  the  paperburden  problem  and  problems  of  service  to  the  public. 
In  addition,  there  is  an  ongoing  review  of  the  regulations  under  the 
community  planning    statutes. 29 

In  New  Brunswick,  the  Law  Reform  Division  of  the  Department  of 
Justice  has  a  major  Regulation  Project  underway  which  is  intended  to  con- 
solidate, make  minor  revisions  to,  translate,  and  repromulgate  all  the 
regulations  of  the  Province.  The  Division  is  also  to  recommend  whether 
certain  regulations  may  be  repealed.  In  the  Speech  from  the  Throne  on 
March  12,  1979  the  formation  of  a  special  committee  of  the  legislature  to 
review  regulations  was  announced.  It  will  hold  public  hearings  and  make 
recommendations  whether  particular  regulations  should  be  amended,  repealed 
or  maintained. 30  Premier  Hatfield  is  reported  to  have  called  for  a 
complete  review  of  the  ability  of  Canadian  regulatory  agencies  to  serve  the 
public    interest.      He    is    quoted   as    saying: 

All  the  regulatory  agencies  are  in  the  same  boat  - 
that's  the  CRTC,  the  public  utilities  board,  the 
Canadian  Transport  Commission  and  others.  I  think 
that  if  you  looked  at  them  honestly  from  the  stand- 
point of  protecting  the  public  interest,  you  would 
find  them  wanting  and  seek  a  significant  reduction 
of   their   powers. -^^ 

In  December  1978  the  Social  Credit  government  of  British  Columbia 
created  a  Ministry  of  Deregulation  with  a  two-year  mandate  "to  cut  govern- 
ment red  tape  and  review  all  legislation  and  regulations  with  a  view  to 
repealing  those  which  no  longer  serve  a  useful  public  purpose. "32  Shortly 
after  it  was  established,  the  Minister  set  out  seven  principles  around 
which   part   of   the    work   of    the   ministry   is    focused: 
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1.  Every  person  Is  entitled  to  fair ,  just  and  reason- 
able consideration  in  the  application  of  any  regu- 
lation. 

2.  Officials  with  the  authority  to  act  or  decide  under 
any  regulation  will  be  clearly  designated . 

3.  Officials  and  agencies  will  require  such  informa- 
tion or  action  as  is  provided  for  by  law  and  will 
give  a  clear  explanation  of  procedure  to  be 
followed. 

4.  A  response  or  action  by  Government  in  connection 
with  any  regulation  will  be  undertaken  within  a 
reasonable  time  specified  by  the  Minister  respons- 
ible by  law. 

5.  It  is  a  prime  responsibility  of  Government 
officials  and  agencies  to  coordinate  their  activi- 
ties so  as  to  minimize  inconvenience  to  the  public. 

6.  A  person  to  whom  regulations  apply  is  entitled  to  a 
clear  statement  of  the  reasons,  and  the  right  of 
appeal . 

7.  All  communications,  instructions  and  notices 
concerning  the  application  of  a  regulation  will  be 
in  plain  language . 33 


While  Moses  returned  from  the  mountain  with  ten  commanderaents ,  perhaps  as  a 
symbol  of  government  restraint,  B.C.'s  Minister  of  Deregulation  has  been 
able  to  get  by  with  only  seven.  The  problem,  of  course,  lies  not  in  the 
enunciation  of  admirable  principles  (who  can  disagree  with  the  ones 
listed).  Rather,  it  lies  in  their  implementation  in  a  complex  world.  One 
newspaper  columnist  notes:  "Government  insiders  in  Victoria  admit  that  the 
deregulation  program  embraces  a  considerable  propaganda  element,  but  it 
seems  to  be  propaganda  that  works".  ^'^  In  their  review  of  existing  statutes 
and  regulations,  the  B.C.  officials,  not  surprisingly,  turned  up  a  few 
gems: 

There  are  ...  different  statutes  to  regulate  bar- 
bers and  hairdressers.  The  Barbers  Act  was  speci- 
fically written  to  prevent  women  from  cutting  the 
hair  of  men  or  boys  over  the  age  of  six.   Under  the 
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Hairdressers  Act  a  woman  must  be  of  "good  moral 
character."  But  no  such  requirement  is  made  of 
male   barbers ... 

One  archaic  law  that  was  repealed  last  year 
was  entitled  the  Wood  Grades  Act.  Among  its  provi- 
sions was  the  authority  of  the  Minister  of  Agricul- 
ture    to   administer   the    War   Measures    Act. 


In  Manitoba,  it  seems  fair  to  say,  that  more  effort  has  been  devoted 
to  taxation  and  expenditure  restraint  than  has  gone  into  regulatory 
reform. 36  However,  a  working  group  on  government  regulation  is  preparing 
an  overall  review  of  current  regulations  and  regulatory  activity,  analyzing 
the    procedures    for    the    preparation   of    new   regulations    and    their   assessment 

ex   ante,    and    is    reviewing    the    province's    licencing    procedures.      Like   other 

37 
provinces,    Manitoba   is    trying    to   reduce    the    problem  of    paperburden. 

In  Quebec,  there  seems  to  be  no  major  effort  aimed  at  regulatory 
reform, 38  although  the  Deputy  Minister  of  Transportation  has  suggested  that 
the  present  system  of  trucking  regulation  needs  to  be  streamlined  and 
relaxed  to  some  degree.  He  has  proposed  that  entry  be  made  easier,  that 
rates  be  set  by  market  forces,  that  restrictions  on  operating  permits  be 
reduced  and  that  the  province  consider  paying  compensation  to  those  who 
incur  losses  as  a  result  of  regulatory  reform. 39  These  are  ambitious 
proposals. 

( b)      The   Response   at    the    Federal   Level 

Progressive  Conservative  M.P.  Gerald  Baldwin  has  stated  that  "the 
Frankenstein  of  government  by  regulation",  by  his  estimate,  is  costing 
Canadians  about  $25  billion  a  year.  "He  proposed  that  Parliament  be  given 
the  power  to  strike  down  regulations;  that  an  administrative  appeals  tri- 
bunal be  set  up  to  review  specific  regulations;  and  that  a  regulatory 
council   be   established   as   a    full-time    watchdog   on   the   whole    process." 

In  the  minds  of  many  critics,  the  most  important  symbol  of  the  growth 
and  burden  of  government  intervention  is  the  amount  and  cost  of  paperwork 
required  by  governments. ^1  The  political  response  was  to  create  the  Office 
for    the    Reduction    of    Paperburden    within    the    Department    of    Industry,     Trade 
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and  Commerce  in  May  1978.^2  However,  Lt  should  be  noted  that  regulation 
directly  accounts  for  only  a  portion  of  the  paperburden.  The  demands  of 
Statistics  Canada  and  Revenue  Canada  seem  to  be  far  more  onerous.  Based  on 
estimates  of  the  time  required  to  fill  out  government  forms  (valued  at  $15 
per  hour)  the  anti-paperburden  forces  claim  to  have  saved  Canadian  business 
about   $100  million   their    first    year   of  operation. ^3 

While  government  bureaucrats  are  often  accused  of  being  part  of  the 
problem  rather  than  part  of  the  solution,  in  two  instances,  their  response 
may  have  anticipated  their  political  masters.  Shortly  after  he  became 
Deputy  Minister  of  the  Federal  Department  of  Consumer  and  Corporate 
Affairs,  in  March  1978,  Dr.  George  Post  said  that,  "The  attitude  about  gov- 
ernment intervention  has  shifted  to  the  right.  The  attitude  of  consumers 
and  purchasers  has  changed  in  terms  of  the  expectations  of  what  government 
can  and  should  do."'^'^  Dr.  Post  expressed  his  concern  about  regulatory 
proliferation  and  his  desire  to  "disentangle"  the  overlap  between  federal 
and  provincial  programs.  He  emphasized  the  themes  of  self  regulation  and 
individual    responsibility    in   lieu   of   more   government    action. 

Almost  two  years  earlier,  in  the  context  of  wage  and  price  controls 
administered  by  the  Anti-Inflation  Board,  the  Department  of  Consumer  and 
Corporate  Affairs  and  the  Treasury  Board  Secretariat  began  a  joint  project 
"to  assess  the  feasibility  of  applying  cost-benefit  and  related  methods  of 
analysis  to  government  social  regulations,  and  to  suggest  modifications  to 
the  regulatory  process  which  might  encourage  greater  public  participa- 
tion."45  Two  outputs  resulted.  First,  a  series  of  studies  were  done 
showing  the  application  of  formal  analytical  techniques  to  the  evaluation 
of  new  regulatory  actions. '^6  Second,  a  general  methodology  for  the  ex  ante 
evaluation  of  proposed  "health,  safety  and  fairness"  regulations  was 
developed  and  made  mandatory  for  certain  new  federal  regulations  as  of 
August  1,  1978.^''  The  first  Socio-Economic  Impact  Analysis  was  published 
on  March  24,  1979.^8  SEIA  is  potentially  one  of  the  most  important  reforms 
in   the    federal    regulatory   system. 

At  the  federal  level  one  can  point  to  the  head  of  one  major  regula- 
tory    agency     who     seems     to     want     to     reduce      the     reach     and      intensity     of 
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regulation  and  to  rely  more  on  market  forces.  In  what  appears  to  be  an 
abrupt  about-face,  the  President  of  the  Canadian  Transport  Commission  said 
recently: 

What  I  believe  the  Government  should  undertake,  to 
put  it  in  the  broadest  possible  terras,  is  to  remove 
the  meddling,  protective  and  sometimes  even  ob- 
structionist hand  of  Government  and  to  restore  (the 
airline)  industry,  within  the  limits  of  the  law,  to 
the     rule     of     the     market.  1     believe     that     there 

should  be  a  far  greater  degree  of  self-reliance  on 
the  part  of  air  carriers  to  replace  their  leaning 
on  the  crutch  of  Government  assistance  and  protec- 
tion. Furthermore,  greater  competition  between 
carriers  should  be  encouraged,  so  as  to  relieve  the 
economic  burden  imposed  on  individual  air  travel- 
lers ...  Too  much  regulation  has  in  fact  produced 
defects  in  the  industry  in  the  last  few  years: 
limitations  on  entry  into  the  business,  restric- 
tions on  carrier  operations,  discouragement  of 
price  competition  and  altogether  too  much  pro- 
tec tionisra.    ^ 


Mr.  Benson  recognized  that  the  invigoration  of  competitive  forces  in  this 
regulated  industry  (and  in  others)  requires  easier  entry  into  the  industry 
and  into  new  markets  within  it.  In  a  speech  a  month  later,  he  noted  that 
the  phrase  "public  convenience  and  necessity"  is  a  difficult  one  to  define. 
He  then  went  on  to  say,  "my  personal  feeling  is  that  we  might  often  be 
ahead  if  the  competitive  forces  of  the  marketplace  were  used  as  the  deter- 
minant of  the  need  of  an  additional  service,  with  the  profit  and  loss 
account  of  the  carrier  assuming  the  role  of  the  judge". 50  jn  other  words, 
let  the  market  decide,  not  the  regulators.  Mr.  Benson  pointed  out  that  the 
CTC  is  not  deaf  to  the  "ground  swell"  of  representations  "for  more  freedom 
and  more  competition  in  the  airline  industry. "31  He  said  he  was  "personal- 
ly convinced  from  the  experience  of  the  last  two  years  that  the  airline 
industry  of  Canada  can  flourish  in  a  more  competitive  environment . "52  All 
of  this  suggests  that  Mr.  Benson  is  prepared  to  move  with  the  winds  of 
regulatory  reform.  Editorially,  the  new  Conservative  government  of  Joe 
Clark  has  been  urged  to  start  its  promised  review  of  federal  regulatory 
agencies  with  the  CTC.  The  Ottawa  Citizen  declared:  "The  CTC  has  had  a 
reputation    for    being    slow,    inconsistent,    over  pro  tec tive    of    certain    special 
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interests  and  for  disregarding  or  minimizing  the  areas  of  public  con- 
cern" .53 

The  CTC  seems  to  have  anticipated  the  editorial.  On  June  29,  1979, 
the  powerful  chairman  of  the  Air  Transport  Committee  of  the  CTC  -  and  a 
hard  line  regulator^^  -  was  shifted  to  head  another  CTC  committee.  The 
winds  of   reform   are    strengthening. 

The    Regulation   Reference 

One  of  the  most  prominent  political  responses  to  public  concern  about 
regulation  is  the  Regulation  Reference  of  the  Economic  Council  of  Canada. 
The  Reference  stems  directly  from  the  meeting  of  First  Ministers  on 
February  13-15,  1978  at  which  Manitoba's  Premier  Sterling  Lyon,  recently 
elected  on  a  'cut  back  government'  platform,  first  proposed  that  a  federal- 
provincial  committee  be  established  to  review  all  regulatory  activities  in 
order      to     determine     areas     of     overlap     between     jurisdictions.  Such     a 

committee,  he  said,  should  include  people  from  the  private  sector  as  they 
are  subject  to  the  regulations.  Other  premiers  supported  the  idea  of  a 
"task  force",  but  it  was  the  Prime  Minister  who  suggested  that  it  might  be 
useful  to  ask  the  Economic  Council  to  undertake  a  series  of  specialized 
studies  of  the  problems.  The  Communique  isued  at  the  end  of  the  meeting 
said,    in   part: 

The  burden  of  government  regulation  on  the  private 
sector  should  be  reduced  and  the  burden  of  over- 
lapping federal  and  provincial  jurisdictions  should 
be  eliminated.  Procedures  will  be  instituted  to 
review  the  effects  of  regulatory  action  on  jobs  and 
costs.  First  Ministers  agreed  that  the  whole  mat- 
ter of  economic  regulation  at  all  levels  of  govern- 
ment should  be  referred  to  the  Economic  Council  for 
recommendations  for  action,  in  consultation  with 
the    provinces  and    the    private    sector. 55 

After  discussions  about  the  terras  of  reference  with  provincial  officials, 
the  Prime  Minister  formally  requested  the  Council  (on  July  12th)  to  "under- 
take a  number  of  studies  of  specific  areas  of  government  regulation  which 
appear     to     be     having     a     particularly     substantial     economic     impact     on     the 
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Canadian    economy"    and    to    indicate    "what    practical    changes    in    public    poli- 
cies might    be    undertaken    to    improve   government    regulation. "56 

The    terras   of   reference   are    quite   specific   about    the   kinds  of   analyses 
that   are   expected: 

In  the  evaluation  of  specific  areas  of  government 
regulation,  including  regulation  of  price,  supply, 
entry,  product  standards  and  environmental  and 
safety  standards,  the  studies  should,  among  other 
things,    focus   on: 

-  an   analysis   of   the   objectives  of   regulation; 

-  an  analysis  of  the  nature  and  magnitude  of  the 
economic    impact   of    regulation 

-  an  examination  of  the  regulatory  responsibilities 
of  the  different  levels  of  the  government  and  their 
rationale; 

-  an  analysis  of  the  processes  and  procedures  relat- 
ing   to   regulation; 

-  an  analysis  of  the  techniques  and  alternative 
methods  of   effecting   regulatory   objectives; 

-  a  determination  of  whether  or  not  regulation  is  on 
balance  in  the  public  interest  and,  if  so,  whether 
superior  regulatory  alternatives  are  available  for 
obtaining  the  objectives  of  regulation  with  less 
adverse    economic    impact;    and 

-  an  analysis  of  the  practical  implications  of  intro- 
ducing specific  regulatory  reforms  including  the 
alternative   of   deregulation.-"' 

Certain  basic  characteristics  of  the  Regulation  Reference  should  be 
noted.  First,  although  the  Reference  was  formally  transmitted  to  the 
Economic  Council  under  S.IO  of  the  Economic  Council  of  Canada  Act^S  by  the 
Prime  Minister,  it  is  effectively  a  federal-provincial  initiative.  This 
point  is  reinforced  by  the  creation  of  the  Federal-Provincial  Consultative 
Committee  on  Regulation  which  reviewed  the  terras  of  reference  before  they 
were  made  final  and  which  meets  periodically  to  review  the  Council's  work. 
It  is  further  reinforced  by  the  fact  that  the  terms  of  reference  required 
the  Council  to  prepare  a  Preliminary  Report  on  the  Regulation  Reference  for 
the  meeting  of  First  Ministers  in  late  November  1978.  At  that  meeting  the 
research   agenda   of    the    Council    was    reviewed.       Second,    the    political    content 
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of  the  Reference  can  be  seen  in  the  requirement  that  the  Council  "consult 
extensively"  not  only  with  the  provinces,  but  also  with  "individual  federal 
and  provincial  government  departments  and  agencies,  and  the  private 
sector. "59  This  is  consistent  with  the  approach  announced  by  the  federal 
government  in  The  Way  Ahead  in  October  1976.  That  document  emphasized  the 
value  of  a  process  of  "discussion  dialogue  and  consultation  with  all  ele- 
ments of  Canadian  society:  provincial  governments,  representatives  of 
business,  labour  and  consumer  organizations,  other  special  interest  groups, 
and      individual      Canadians"      in     making     public      policy. ^^  The     subsequent 

actions  of  the  Regulation  Reference  mirror  this  approach. 61  Third,  despite 
the  scale  of  the  project  (which  might  be  reasonably  interpreted  as  studying 
all  types  of  regulation  by  all  levels  of  government),  the  Council  was  given 
a  fairly  tight  schedule  in  which  to  do  its  work.  The  Council  received  the 
terms  of  reference  on  July  12,  1978  and  was  told  to  produce  a  Preliminary 
Report  by  December  1979  and  a  Final  Report  by  December  1980.^2  Presumably, 
this    reflects    the     federal    and     provincial    politicians'     concern    about    what 


Downs   calls    the   "issue-attention  cycle". 


63 


The  Council  has  undertaken  a  large  number  of  studies  spanning  many 
areas  of  regulation.  The  following  is  a  list  of  the  "specific"  areas  of 
study,  many  of   which   include   several    related    research   projects:64 

Land   Use   and    Building   Codes   Regulation; 

Environmental    Protection    Regulation; 

Regulation  of  the  Food  Processing,  Distribution  and 
Retailing    Sector; 

Regulation  of    Pharmaceuticals; 

Occupational    Health   and    Safety    Regulation; 

Regulation  of   Marine    Fisheries; 

Regulation  of  Automobile  Emissions,  Fuel  Economy 
Standards  and    Safety; 

Regulation  and  Government  Intervention  in  Agricul- 
ture       (focusing    on  marketing    boards); 

Economic    Regulation  of    For-Hire   Trucking; 

Airline   Regulation;   and 

The    Cost   of    Compliance   with   Regulation. 


In   addition,    the   Regulation  Reference  has   under   way  some   twenty  "framework" 
studies  grouped    under    the    following    topics"^ 

.  The    Growth   and    Changing    Scope   of    Regulation; 

.  The    Objectives   of   Government    Regulation; 
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.      Alternative   Techniques   for   Achieving   Regulatory 

Objectives; 
.      Approaches  to  the  Evaluation  of  Regulation;  and 
.     The  Regulatory  Process. 

It  is  obvious  that  this  is  an  ambitious  program  of  research.  As  large  as 
it  is,  it  does  not  span  the  entire  scope  of  government  regulation.  For 
example,  there  is  no  study  of  broadcasting  regulation,  the  regulation  of 
the  production,  distribution  and  sale  of  alcoholic  beverages,  cultural 
regulation,  consumer  protection  legislation,  the  regulation  of  financial 
institutions  and  markets  (including  securities),  energy  regulation  (notably 
nuclear  power  and  petroleum  resources),  intellectual/industrial  property 
legislation,  and  the  regulation  of  labour  markets  (e.g.  minimum  wage  laws). 
While  analysis  is  neither  a  necessary  nor  sufficient  condition  to  make 
changes  in  public  policy,  the  studies  underway  should  add  significantly  to 
our  stock  of  knowledge  about  the  nature  and  impact  of  government  regulation 
in  Canada. 

Summary  and  Conclusions 

There  is  considerable  evidence  of  public  concern  in  Canada,  particu- 
larly among  business  executives,  about  the  growth  and  scope  of  government 
regulation  of  economic  activity.  Newspaper  stories  and  editorials  clearly 
reflect  and  have  amplified  these  concerns.  The  consultative  process  of  the 
Economic  Council's  Reference  indicates  that  members  of  the  business 
community  see  regulation  as:  having  grown  rapidly  in  the  last  decade  or 
so;  being  pervasive  in  its  coverage;  inflicting  significant  costs  on  firms 
(often  apparently  without  achieving  Its  stated  objective);  suffering  from  a 
lack  of  coordination  both  within  and  between  governments;  a  major  source  of 
uncertainty  in  business  planning;  and  as  process  of  government  which 
inadequately  reflects  the  inputs  of  the  regulated. 

Consumer  and  labour  groups,  on  the  other  hand,  express  some  rather 
different  concerns  about  government  regulation  and  are  less  sanguine  about 
the  benefits  of  regulatory  reform.  As  they  see  it,  regulation  is  not 
purely  a  matter  of  costs  and  benefits  which  can  be  measured  in  economic 
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terras  -  it  is  also  a  process  by  which  a  variety  of  non-economic  considera- 
tions are  to  be  taken  into  account;  is  often  ineffective  for  want  of 
adequate  enforcement  or  defective  design  in  the  first  instance;  fails,  in 
many  cases,  to  adequately  protect  the  health  and  safety  of  workers  and 
consumers;  is  a  process  in  which  consumers  and  labour  are  inadequately 
represented  and  in  which  political  power  is  used  to  override  the  decisions 
of  regulatory  agencies;  is  a  legitimate  tool  to  be  used  to  alter  the  dis- 
tribution of  income  (or  consumption);  and  is  often  a  reflection,  low  income 
consumers  argue,  of  upper-middle  class  values  which  may  be  inappropriate  to 
them.  Finally,  consumer  groups  and  labour  assert  that  "regulatory  reform", 
deregulation  in  particular,  could  sweep  away  important  protections  won  by 
them    through   the    political    process. 

Public  concerns  about  government  regulation  have  elicited  a  variety 
of  political  responses.  At  the  very  least,  they  have  entered  the  con- 
sciousness of  politicans  and  their  bureaucratic  advisors.  In  some  cases, 
the  political  response  has  been  more  than  sympathetic  rhetoric.  Actions 
have  been  taken  by  the  federal  and  most  provincial  governments  to  review 
their  regulation-making  procedures;  to  try  to  assess  the  current  large  body 
of  regulatory  statutes  and  their  regulations;  to  reduce  paperburden  (a 
problem  for  which  regulation  is  only  partly  responsible);  to  develop  more 
systematic  methods  of  evaluating  proposed  regulations;  and  to  study  the 
nature  and  impact  of  regulation  in  a  number  of  areas  (e.g.  the  Regulation 
Reference) . 

It  is  too  early  to  say  whether  these  initiatives  will  result  in  sig- 
nificant substantive  reform.  As  of  mid-1979,  one  can't  tell  if  they  are 
precursors  of  legal,  institutional  and  personnel  changes  by  which  real 
reform  is  effected  or  whether  the  pressures  to  do  something  about  govern- 
ment regulation  will  end  with  a  whimper.  The  SEIA  requirements  for  a  major 
new  "health,  safety  and  fairness"  regulations  appear  to  be  a  substantive 
reform  in  the  federal  regulation-making  process.  British  Columbia's  moves 
to  wipe  out  old  and  unnecessary  statutes  may  continue  on  to  bring  down  the 
curtain  on  others  which  are  having  a  greater  impact  and  whose  costs  exceed 
their    benefits.        The    Economic    Council's     studies    may    provide     information 
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showing  that  the  actual  beneficiaries  of  regulation  are  not  the  intended 
ones  and/or  that  the  benefits  of  certain  types  of  regulation  can  be 
achieved  at  lower  cost  by  a  change  of  technique.  These  insights  may  lead 
to    some   changes    in    regulatory   programs. 

Demand    for    More    Regulation 

It  is  a  long  path  from  the  perception  of  a  problem,  to  the  first 
political  responses  (studies,  and  reviews  etc.)  to  the  institutional,  legal 
and  personnel  changes  which  herald  substantive  reform.  Even  while  the 
pressure  for  "deregulation"  grows,  more  regulations  are  being  made.  Calls 
for  new  regulation  or  more  stringent  regulation  are  almost  as  numerous  as 
those    for  deregulation.      Consider    the    following   examples: 

(i)  The  president  of  the  Canadian  Association  of  Optometrists  has  called 
for  stricter  regulation  of  visual  aid  devices. 66  He  was  joined  by  the  past 
president  of  the  Manitoba  Optoraetric  Society  who  asked  for  new  legislation 
regulating    the    sale   of   contact   lenses. 67 

(ii)  The  Toronto  Star  has  recommended  that  the  federal  government  be  given 
the    power    to   order    compulsory   recalls   to    improve   automobile   safety. 68 

(iii)  The  head  of  a  tent-making  firm  wants  the  government  to  require  manu- 
facturers to  treat  cotton  tents  with  a  fire  retardant.  "If  they  don't,  no 
one    is   going    to   make    a   more    expensive    tent    that    won't    sell",    he    said. 

(iv)  A  newspaper  columnist  has  argued  that  both  federal  and  provincial 
governments    should    become   more    aggressive    in    the    inspection  of    used    cars. 

(v)  In    Ontario,    the    Minister    of    Health    warned    the    nursing    home    industry 

to  improve  their  operation  or  "they  can  expect  the  province  to  demand  new 
and  tougher  standards  in  such  areas  as  the  physical  plant,  staffing  and 
nursing   care." 

(vi)  Restaurant  owners  in  Ottawa,  pleased  with  new  federal  guidelines 
requiring    them    to    specify    the    cuts    of    meat    they    serve,    thought    they    should 
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go  even  further  and  make  restaurants  specify  if  they  use  chemicals  for 
aging    to    tenderize    their   beef. 72 

(vii)  The  Montreal  chapter  of  the  Association  des  Femraes  diplomees  des 
Universites  issued  a  report  which  concluded  "it  is  up  to  the  state, 
employer  and  lawmaker,  to  take  the  initiative  in  establishing  a  policy  of 
affirmative   action"    [for   women    in    the    labour  market]. 73 

(viii)  In  Ontario,  NDP  leader  Michael  Cassidy  called  for  more  stringent  and 
far-reaching  regulations  to  protect  condominium  owners  with  respect  to 
workmanship,  the  registration  process  and  documentation  provided  by 
developers. 74 

(ix)  A  report  to  the  Ontario  Governraent  by  a  University  of  Western  Ontario 
law  professor  recommended  that  the  province  regulate  electronic  funds 
transfer   systems    to    protect    the    individual's    privacy.'^ 

( x)  The  federal  leader  of  the  NDP  has  called  for  the  imposition  of  selec- 
ted price  controls  on  essential  foods  if  major  food  companies  will  not  keep 
prices  down. 76 

(xi)  A  Canadian  Human  Rights  Commission  report  recommended  that  the  fed- 
eral and  provincial  human  rights  acts  should  be  made  uniform  and  retro- 
active and  take  precedence  over  any  other  law  passed  by  government  which 
affects  human  rights.  Prohibited  grounds  of  discrimination  should  be 
expanded  to  include  political  beliefs,  physical,  mental  or  emotional  handi- 
caps, learning  disabilities,  and  criminal  offence  if  a  sentence  has  been 
served. '' 

(xii)  The  Ottawa  Journal  has  demanded  that  the  use  of  electrically-operated 
ice-making  vehicles  be  made  mandatory  in  indoor  hockey  rinks  following  the 
apparent  effects  of  carbon  monoxide  on   players,    referees  and    spectators. 78 

(xiii)  A  professor  of  medicine  at  Queen's  University  and  editor  of  the 
Journal   of  Ultrasound   in  Medicine   and   Biology  has   recommended    federal    regu- 
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lation   of  medical    equipment    employing    ultrasound.       Animal    experiments    have 

indicated    that    massive    doses    of    ultrasound    waves   can    retard    bone    and    fetal 

79 
growth,   affect    the   cell    activity,   cause    partial    paralysis   or   blood    clots. 


(xiv)  The  Government  of  Quebec  tabled  a  green  paper  proposing  increased 
government     regulation     of     scientific     research.  "The      sole     criterion     of 

excellence  would  not  be  sufficient  to  justify  the  giving  out  of  public 
funds  for  use  in  university  research.  The  choices  should  be  made  in  rela- 
tion  to   priorities. "^0 

(xv)  The      federal     Minister     of     Agriculture     (before     the     Liberals     were 

defeated)     proposed    to    set    up    a    new    national    marketing    agency    to    regulate 

8  1 
the    price    and    output    (and    imports)    of    chickens    in    seven    provinces. 

(xvi)  Ontario  Minister  of  Consumer  and  Commercial  Relations  Frank  Drea 
stated  he  would  bring  in  legislation  prohibiting  the  use  of  credit  cards 
for  grocery  shopping  after  hearing  of  a  test  of  the  idea  by  Loblaws  Ltd.  in 
three  of  its  specialty  stores.  A  month  earlier,  the  Minister  of  Health  had 
warned  doctors  he  would  move  to  prevent  them  from  accepting  credit  cards  as 
payment  for  medical  services  if  the  Ontario  College  of  Physicians  and 
Surgeons   did    not   do   so. 82 

(xvii)  A  professional  dance  teacher  and  operator  of  a  dance  studio  in 
Ottawa  is  trying  to  recruit  other  operators  to  push  for  "rigid  requirements 
for  anyone  in  the  business".  She  wants  a  licencing  board  to  require 
teachers  to  be  members  of  the  Canadian  Dance  Teachers  Association,  to 
adhere  to  a  strict  code  of  ethics  and  to  be  sponsored  by  two  persons  in 
good    standing    in    the    profession. 83 

(xviii)  An  Ontario  NDP  member  of  the  provincial  legislature  has  argued  that 
rebates,  mandatory  discounts,  advertising  allowances,  and  related  trade 
practices  in  the  supermarket  business  ought  to  be  declared  illegal  or  be 
regulated.  He  said,  "the  basic  issue  here  is  that  there  are  a  lot  of  trade 
practices     that     are     immoral,      unethical,      questionable      to     the     point     that 
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people  won't  defend  them,  and  yet  the  governments  won't  pass  the  laws  to 
make    them    illegal. "^^      A   Royal    Commission    is   now   studying    the    issue. 

While  exhausting,  the  list  is  not  exhaustive.  But  it  does  illustrate  the 
Janus-like  character  of  public  concerns  about  government  regulation.  For 
the  politican  and  his/her  policy  advisor  it  must  be  a  bewildering  cacophony 
of   conflicting   demands   and    expectations. 

Regulatory    Reform   and    Historical    Attitudes    Toward    Government 

If  by  the  reform  of  regulation  we  mean  that  the  existing  amount  of 
government  action  by  way  of  regulation  is  to  be  reduced  or  even  that  the 
rate  of  growth  of  regulatory  initiatives  is  to  be  reduced,  it  should  be 
clear  that  such  a  change  would  be,  in  historical  terms,  uncharacteristic  of 
Canadians.  Compared      to     Americans,      for     example,      Canadians     have     more 

frequently   looked    to    their  governments    to 

(i)  take    a    strong    role    in    economic    development    through    the    use   of 

subsidies,    taxes   and    the  direct    provision  of  goods   and    services; 

(ii)  maintain  a  sense  of  cultural  or  national  identity  in  the  face 
of   fundamental    economic    forces   which  contradict    such  desires; 

(iii)  restrict  market  forces  (domestic  and  international)  so  as  to 
provide  a  less  risky  environment  for  Canadian  firms  and  individuals 
(Canadians  see  little  virtue  in  the  forces  of  competition  in  economic, 
political   or    social   contents);    and    to 

( iv)  achieve  concensus  and  coordination  of  contending  efforts  in 
order    to   avoid   "waste   and   duplication". 

Quite  simply,  Canadians,  regardless  of  particular  ideological  labels,  have 
obtained  the  degree  and  type  of  intervention  they  have  demanded.  A  four- 
fold increase  in  all  governments'  federal  expenditures  in  the  past  decade 
coupled   with   a    rapid    rise    in    regulatory    legislation    has    not    been    forced    on 
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millions  of  protesting  Canadians  by  a  dictatorship.  These  government 
actions  were  supplied  through  a  democratic  political  process  in  response  to 
a    widespread   demand. 

Goverments     in     Canada     have     had,     until     recently,     a     high    degree     of 
legitimacy   in    the   eyes   of   the   great  majority  of    Canadians.      Canadians    trust 
their   governments.      They  embrace    them.      In   contrast,    Americans,  more    indivi- 
dualistic   and    concerned    with    all    concentrations    of    power,    have    less    faith 
in   governments. 

Regulatory   reform   will    require   that    Canadians: 

(i)  increase     their    belief    in    the    efficacy    of    competitive    market 

forces  as  opposed  to  the  ability  of  government  officials  (regulators)  to 
plan,  coordinate  and  control  the  actions  of  both  privately  and  publicly- 
owned   enterprises; 

(ii)  accept  the  fact  that  certain  market  failures  are  more  costly 
(in  social  terms)  to  correct  by  government  regulation  than  they  are  to 
tolerate;   and 

(iii)  recognize  that  much  regulation  is  aimed  at  protecting  and 
enhancing  the  position  of  producer  groups  at  the  expense  of  unorganized, 
diffuse   consumer  groups. 

In  historical  terms,  such  a  shift  in  belief  seems  incongruous.  As  Douglas 
Fisher  asks,  "Is  the  stress  of  competition  and  the  rough  discipline  of  a 
genuine  marketplace  really  attractive  to  us  or  are  we  simply  talking 
'freedom'  because  our  hopes  have  been  frustrated  or  repulsed  by  govern- 
ments'   leadership   in   a   'mixed    economy' ?"85 

For  historical  and  other  reasons,  regulatory  reform  will  not  be 
easily  accomplished.  Sinclair  Stevens,  now  President  of  the  Treasury 
Board,  observes  that:  "Government  intervention  creates  a  constituency  in 
the    private     sector"     of    protected    companies    which    "would    be    devastated     by 
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competition" .  86  The  Conservatives,  said  Stevens,  would  not  continue  to 
protect  such  "lame  sisters"  through  government  regulation.  This  theme  was 
also  emphasized  by  another  strong  advocate  of  regulatory  reform  and  a 
smaller    public    sector: 

Regulatory  boards  and  commissions  and  agencies  that 
have  exercised  their  intrusive  mandates  for  years 
past  will  not  relinquish  power  without  a  struggle. 
Nor  do  they  lack  allies.  The  products,  in  press, 
politics  and  academe,  of  decades  of  collectivist 
teaching  will  not  be  slow  to  defend  its  tenets. 
Attempts  to  dismantle  the  state's  apparatus  will  be 
attacked    from    all    sides."' 

Weaver   has   argued    that    the    push    for  deregulation    in   the    U.S.    reflects 
the   emergence   of  a   new  political    coalition: 

The  advocates  of  deregulation  have  largely  come 
from  the  newly  powerful  political  sectors,  and 
together  with  Republican  Conservatives,  they  make 
up  a  new  majority  in  opposition  to  many  traditional 
interest  groups  and  to  regulatory  agencies  that 
service    thera.°° 


However : 

The  reform  impulse  extends  to  the  old  forms  of 
economic  regulation,  most  of  them  cartelist,  and  no 
further.  The  coalition  of  left  and  right  may  agree 
about  the  ICC  and  its  ilk,  but  the  two  groups  are 
bitterly  at  odds  over  health,  safety  and  environ- 
mental   controls. 89 


As  we  have  noted,  in  Canada  no  such  pro-competition  coalition  is  evident. 
Business  and  consumer  and  labour  groups,  like  their  American  counterparts, 
seem  to  be  at  odds  over  health,  safety  and  environmental  controls.  While 
they  may  be  able  to  agree  on  issues  related  to  economic  regulation,  they 
have  not   united   against    it. 

Government  regulation  of  economic  activity  is  a  blending  of  economic 
concepts,  political  objectives  and  elements  of  the  judicial  process.  It  is 
created  in  the  political  arena  in  response  to  a  myriad  of  forces  and  to 
achieve   many    (often    conflicting)     objectives.       The    reform    of    regulation    is 
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only  in  small  part  a  matter  of  careful  economic  and  legal  analyses.  As 
George  Bernard  Shaw  put  it,  "Reformers  have  the  idea  that  change  can  be 
achieved  by  brute  sanity."  Because  most  government  regulation  circum- 
scribes many  of  the  basic  functions  of  government  itself,  significant 
regulatory  reform  will  require  hard  choices  by  politicians.  In  fact,  the 
limits  of  regulatory  reform  may  well  be  determined  by  the  limits  of 
political    reform. 
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NOTES 


1.  The  federal  government  itself  in  October  1976  concluded  that  "a  basic 
and  fundamental  reassessment  of  the  role  of  government"  is  necessary. 
It  went  on  to  say  that  "an  essential  theme  emerging  from  this  reas- 
sessment is  the  necessity  to  increase  both  the  reliance  on  and  the 
effectiveness  of  the  market  system".  Furthermore,  the  Government 
stated,  "The  role  of  government  policy  should  not  be  to  direct  and 
manage  the  economy  in  detail."  But  most  important  was  the  recogni- 
tion that  "governments  can  become  too  pervasive  and  oppressive  actors 
in  the  daily  lives  of  Canadians."  See  Government  of  Canada,  The  Way 
Ahead;  A  Framework  for  Discussion,  Ottawa,  October  1976,  p. 23.  In 
July  1978  the  Gallup  Poll  asked  the  following  question:  "Speaking  of 
our  future,  which  do  you  think  will  become  the  greatest  threat  to 
Canada  in  years  to  come  -  big  business,  big  labour,  or  big  govern- 
ment?" Thirty-seven  percent  replied  "big  goverament" ,  the  same  per- 
centage replied  "big  labour"  and  17  percent  said  "big  business".  In 
1969,  government  was  seen  as  the  greatest  threat  by  only  23  percent 
of  the  sample.  See  John  Hay,  "Government  takes  over  as  public  enemy 
No.  1",  Ottawa  Citizen,  August  16,  1978,  p.  8  and  Charles  Gordon, 
"The  big  government  in  the  big  land  the  big  threat",  Ottawa  Citizen , 
August  19,  1978.  Professor  D.G.  Hartle,  a  former  senior  official  in 
the  federal  Treasury  Board,  asserts:  "the  scope  and  intensity  of 
government  involvement  in  the  affairs  of  men  and  women  have  increased 
at  an  unprecedented  and,  at  least  until  very  recently,  at  an  exponen- 
tial rate  since  World  War  II."  -  see  his  Public  Policy  Decision 
Making  and  Regulation,  Montreal,  Institute  for  Research  on  Public 
Policy,  1979,  p.  14.  For  a  formal  analysis  of  the  growth  of  govern- 
ment, which  is  frequently  at  odds  with  popular  perceptions,  see  David 
K.  Foot  ( ed . )  Public  Employment  and  Compensation  in  Canada:  Myths 
and  Realities,  Toronto,  Butterworths  for  the  Institute  for  Research 
on  Public  Policy,  1978;  Meyer  W.  Bucovetsky  ( ed . )  Studies  in  Public 
Employment  and  Compensation  in  Canada,  Toronto,  Butterworths  for  the 
Institute  for  Research  on  Public  Policy,  1979;  Richard  M.  Bird  in 
collaboration  with  Meyer  W.  Bucovetsky  and  David  K.  Foot,  The  Growth 
of  Public  Employment  in  Canada,  Montreal,  Institute  for  Research  on 
Public  Policy,  1979. 

2.  See,  for  example.  Domestic  Council  Review  Group  on  Regulatory  Reform, 
The  Challenge  of  Regulatory  Reform,  Washington,  USGPO,  January  1977; 
American  Bar  Association,  Federal  Regulation:  Roads  to  Reform, 
Report  by  the  ABA  Commission  on  Law  and  the  Economy,  Washington  D.  C.  , 
August  1978;  Comtroller  General  of  the  United  States,  Government 
Regulatory  Activity:  Justifications,  Processes,  Impacts  and  Alterna- 
tives ,  Report  to  Congress,  Washington  D.C.,  June  3,  1977;  U.S. 
Department  of  Commerce,  Toward  Regulatory  Reasonableness,  Washington 
D.C.,  January  13,  1977;  and  Fred  Thompson,  "Regulatory  Reform  and 
Deregulation  in  the  United  States,"  Ottawa,  Economic  Council  of 
Canada,  Regulation  Reference  Working  Paper,  1979. 

3.  Hartle,  op.  cit . ,  p.  1 
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3a.  Fred  Thompson  and  W.T.  Stanbury,  "The  Scope  and  Coverage  of  Regula- 
tion in  Canada  and  the  United  States:  Implications  for  the  Demand 
for  Reform,"  Ottawa,  Economic  Council  of  Canada,  Regulation  Reference 
Working  Paper,    1979. 

4.  See  Sylvia  Ostry,  Regulation  Reference:  A  Preliminary  Report  to 
First  Ministers,  Ottawa,  Economic  Council  of  Canada,  November,  1978, 
p.    15,    n.    15. 

5.  Hartle,   op.    cit . ,    p.    1 

6.  Jim  Robb,  "Politicans  leading  deregulation  cries",  Ottawa  Journal, 
August    31,    1978. 

7.  Robert  Catherwood,  "How  much  business  does  government  have  in  busi- 
ness?",   Financial   Post,   January   13,    1979,    p.    6. 

8.  Ronald  Anderson,  "Untying  the  knot",  Globe  and  Mail,  June  8,  1979,  p. 
B2. 

9.  Financial  Post ,  "Cut  regulators  and  regulations",  April  21,  1979,  p. 
6. 

10.  The  Committee  was  formed  by  the  Business  Council  on  National  Issues, 
the  Canadian  Manufacturers'  Association  and  the  Canadian  Chamber  of 
Commerce.  In  a  letter  to  the  Prime  Minister  on  June  22,  1979,  the 
Committee  urged  the  new  government  to  take  "immediate  action  to 
reduce  the  growing  burden  of  government  regulation".  It  proposed  a 
number  of  "guidelines"  as  criteria  which  improved  regulation  pro- 
cedures   should   meet. 

"1.  It  should  be  demonstrated  that  the  regulation  is  needed,  is 
compatible  with  other  government  policies  and  does  not  overlap 
or  duplicate   other   regulations. 

2.  It  should  be  shown  that  the  least  burdensome  of  alternative 
approaches   has   been  chosen. 

3.  It  should  be  shown  that  the  social  and  economic  benefits  of 
the    proposal    outweigh   its   costs. 

4.  Interested  parties  should  have  adequate  opportunity  to 
participate  in  this  process,  starting  with  the  development  of 
policy   and    the   demonstration  of   need. 

5.  Regulations,  and  their  governing  statutes,  should  be  written 
simply   and    clearly. 

6.  Each  regulation  should  automatically  expire  after  a  speci- 
fied period  (2  to  5  years)  unless  its  continuance  is  justified 
by  an    independent   body's    regular    evaluation. 
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Procedures  to  implement  these  Guidelines  should  be  careful  to 
minimize  paper  work  and  reduce  the  effects  of  regulatory  action 
on   jobs    and    costs." 

See  also  Graeme  C.  Hughes  (Executive  Secretary  of  the  Business  Com- 
mittee) "Regulating  Regulation"  notes  for  an  address  to  the  1979 
Conference  of  Learned  Societies,  session  sponsored  by  Canadian  Public 
Policy,    Saskatoon,    May   31,    1979. 

11.  "Regulations:      Benefit   or   Burden?",    Odyssey,   April    1979,    p.   40. 

lib.  See  Jane  Davidson,  "Dow  president  demands  end  to  interference".  Globe 
and  Mail,    February  28,    1979,    p.    B2. 

12.  Richard  Gwyn ,  "Deregulating  air  waves  won't  hurt  programming",  Ottawa 
Journal ,  January  9,  1979,  p.  7.  On  the  impact  of  Canadian  content 
regulations  see  Robert  E.  Babe,  Canadian  Television  Broadcasting 
Structure,  Performance  and  Regulation,  Ottawa,  Economic  Council  of 
Canada,  1979,  Ch.  7;  and  CRTC,  Special  Report  on  Broadcasting  in 
Canada,  1968-1978,  Vol.  1,  Ottawa,  Canadian  Radio-Television  and 
Telecommunications    Commission,    1979. 

13.  Douglas  Small,  "Should  Our  Government  Be  in  Business?",  The  Readers 
Digest,    January,    1979,    p.    29. 

14.  Ibid,   p.    25. 

15.  Financial  Post ,  "Our  readers'  views  on  key-public-policy  issues", 
October  21,    1978,    p.    6. 

16.  Ibid. 

17.  Ottawa  Journal,  "Not  just  another  study",  July  18,  1978,  p.  6.  With 
respect  to  the  views  of  some  of  the  Conservatives  elected  in  the 
October  1978  by  elections,  see  Mary  Trueman,  "Blue  Tories:  Govern- 
ment is  too  big,  they  agree",  Globe  and  Mail,  February  24,  1979,  p. 
11. 

18.  For  some  data  in  support  of  this  perception,  see  Ostry,  op.  cit.,  pp. 
7-12. 

19.  While  there  are  no  empirical  studies  on  this  issue  in  Canada, 
Weidenbaum' s  estimate  of  the  cost  of  federal  regulation  in  the  U.S. 
has  been  widely  publicized.  He  estimates  that  the  aggregate  cost  of 
complying  with  federal  regulation  came  to  $62.9  billion  in  1976  or 
over  $300  for  each  man,  woman  and  child.  For  fiscal  1979,  Weidenbaum 
estimates  U.S.  federal  government  outlays  on  the  administration  and 
enforcement  of  regulation  by  41  agencies  will  be  $4.8  billion,  while 
the  private  sector  costs  of  complicance  by  firms  and  individuals  will 
be  $97.9  billions  -  see  Murray  L.  Weidenbaum,  "The  Impacts  of  Govern- 
ment Regulation",  a  study  prepared  for  the  Joint  Economic  Committee, 
Subcommittee     on     Economic     Growth     and     Stabilization,      United      States 
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Congress;  Working  Paper  No.  32,  Centre  for  the  Study  of  American 
Business,  Washington  University,  St.  Louis,  Missouri,  July  1978.  A 
more  convenient  source  is  Murray  L.  Weidenbaum,  "On  Estimating  Regu- 
latory  Costs",    Regulation,   May/June    1978,    pp.    14-17. 

Ralph  Nader  sees  the  costs  of  regulation  quite  differently.  He  has 
stated  : 

"The  claim  that  regulation  is  costing  business  upwards  of  $100 
billion  is  sheer  nonsense.  Not  only  are  the  figures  as  phony 
as  a  three-dollar  bill,  but  they  include  none  of  the  returns, 
such  as  public-health  benefits."  (quoted  in  Saturday  Review, 
Jan.    20,    1979,    p.    39). 

20.  Arthur  Anderson  &  Co.,  Cost  of  Government  Regulation  Study  for  the 
Business  Roundtable,  Executive  Summary,  New  York,  The  Business  Round- 
table,    March    1979. 

20a.  Health  and  safety  regulation  by  all  levels  of  government  accounts  for 
a  very  important  proportion  of  all  regulation  of  economic  behaviour. 
Consider    the    following   (incomplete)    list: 

-  consumer    product    safety, 

transportation    safety  (notably  airlines,    railways,    highways, 

buses,    trucks,   cars), 

environmental    regulation,    e.g.    toxic   chemicals,   disposal    of 

hazardous    wastes,   etc., 
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public    health   regulation  (largely  by  local   governments), 
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fire    protection   regulation, 
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Canadian  Competitiveness  (Ottawa,  Department  of  Industry,  Trade  and 
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government  regulation.  The  Committee  agrees  that  government 
regulation    is    necessary    in    a   modern   democratic    economy    especi- 
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ally  to  protect  the  rights  of  individuals  or  groups  who  other- 
wise could  not  protect  themselves  ...  We  believe  ...  that 
government  regulation  should  be  simplified,  and  that  conflicts 
and  overlaps  among  and  within  governments  should  be  resolved  in 
order  to  reduce  the  cost  to  industry  and  government  of  enforc- 
ing and  meeting  regulation.  An  area  of  particular  concern  to 
business  members  of  the  Task  forces  was  that  government  should 
make  available  cost-benefit  analyses  of  any  new  regulations 
prior  to  their  introduction  into  law.  The  labour  concern  was 
that  cost-benefit  analyses  do  not  express  the  true  value  of 
social  benefits.  The  Committee,  therefore,  recommends  that 
impact  assessments  take  into  full  consideration  both  qualita- 
tive  and    quantitative   aspects." 

21b.  "Special  Interest  Regulation  and  Public  Interest  Deregulation"  speech 
before  the  Consumer  Federation  of  America,  Washington,  D.C.,  February 
8,  1979,  p.  1.  See  also  his  delightful  "A  fable  of  regulation: 
scratch  a  tired  competitor  and  you'll  find  a  closet  regulator". 
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30.  "Status  Report  of  the  Province  of  New  Brunswick"  (to  the  Federal- 
Provincial  Consultative  Committee  on  Regulation)  ,  June  26,  1979.  See 
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The  Changing  Times  for  Members  of  Administrative  Agencies 

Jacob  Finkelraan,  Q.C.* 

Each  statute  establishing  an  administrative  agency  has  characteris- 
tics of  its  own  and  these  characteristics  are  reflected  in  the  structure  of 
the  agency  and  the  powers  vested  in  its  members.  In  addition,  the  circum- 
stances surrounding  the  appointment  of  a  member  to  an  agency  are  usually 
peculiar  to  the  person  and  the  occasion  of  his  appointment  and  each  member, 
once  appointed,  has  his  own  style  in  carrying  out  his  duties  and  responsi- 
bilities. I  do  not  know  whether  any  account  of  my  experience  will  have 
value  or  interest  for  you.  You  must  remember  that  I  was  chairman  of  a 
board  that  had,  compared  to  what  some  of  you  do,  a  very  narrow  jurisdiction 
and  I  imagine  that  what  your  chairman  had  in  mind  in  asking  me  to  speak  to 
you  was  a  desire  on  his  part  to  close  the  programme  of  this  seminar  with 
something  that  would  not  tax  your  brain  unduly.  I  apologize  in  advance, 
for  what  some  of  you  may  regard  as  the  misuse  of  a  personal  pronoun  in  what 
follows. 

At  the  time  of  my  retirement  from  the  position  of  Chairman  of  the 
Public  Service  Staff  Relations  Board  in  1976,  I  had  been  in  government 
service  since  1943  with  a  break  of  six  years  -  27  years  in  all.  Throughout 
that  period,  except  for  the  first  year  when  I  was  Registrar  of  the  Labour 
Court  of  Ontario,  I  was  the  chief  officer  of  an  independent  agency  with 
extensive  quasi- judicial  and  administrative  powers.  My  entrance  into 
government  service  was  rather  odd  in  a  sense.  I  was  never  in  government 
service  before  1943  and  had  no  practical  administrative  experience  and 
almost  no  practical  experience  of  labour  relations  which  were  the  areas  in 
which  I  was  called  upon  to  operate.  Most  people  appointed  to  head  an 
agency  usually  come  up  through  the  service  or  business  and  hold  a  junior 
post  before  they  are  appointed.  Again,  I  have  never  had  any  association 
with  any  political  party  nor  did  I  come  from  the  ranks  of  either  employers 
or  trade  unions.    Incidentally,   I  am  not  one  of  those  who  decry  the 
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appointment  to  senior  administrative  positions  of  persons  who  have  held 
elected  office  or  who  have  been  active  in  political  affairs.  I  am  just 
pointing  out  the  circumstances  under  which  1  was  appointed.  Finally, 
except  for  the  year  in  which  I  was  Registrar  of  the  Labour  Court,  I  had  had 
next  to  no  exposure  to  the  litigation  process,  a  process  that  is  part  and 
parcel  of  the  legislation  I  was  called  upon  to  administer.  I  had  been  an 
academic  lawyer  from  the  day  I  graduated  from  law  school.  In  short,  at  the 
time  of  my  first  appointment  1  was  a  complete  novice  in  the  practical  side 
of  public  affairs. 

I  did  have  one  advantage  that  has  stood  me  in  good  stead  throughout 
my  career  in  public  office.  Before  my  first  appointment,  I  had  taught 
labour  law  at  the  University  of  Toronto  for  over  ten  years.  Labour  law  in 
those  days  was  purely  common  law  and  the  applicable  principles  were  as 
different  from  those  that  apply  under  modern  labour  legislation  as  night  is 
from  day.  Nevertheless,  people  generally  -  and  this  includes  members  of 
the  legal  profession  -  people  generally  thought  that  I  knew  what  I  was 
about,  even  when  I  didn't  have  the  foggiest  notion  of  what  course  to  adopt 
in  a  given  situation.  Needless  to  say,  it  was  only  very  infrequently  that 
I  admitted  my  ignorance  and,  even  when  I  did,  people  were  inclined  to  put 
down  my  admission  as  an  exercise  in  rhetoric.  I  have  never  had  any 
interest  in  the  budgets  of  the  two  boards  that  I  have  chaired  or  in  the 
organization  of  the  staffs  or  of  the  running  of  the  offices.  Fortunately, 
both  in  Toronto  and  in  Ottawa  I  had  excellent  people  to  whom  I  could  dele- 
gate these  onerous  chores  and  that  left  me  free  to  devote  my  time  to  the 
administration  of  the  legislation  for  which  I  was  responsible. 

During  my  terra  of  office  in  Ontario,  except  for  the  years  from  1944 
to  1948  when  the  Ontario  Labour  Relations  Boards  administered  the  Wartime 
Labour  Relations  Regulations  -  a  federal  labour  code  issued  under  the 
authority  of  the  War  Measures  Act  -  I  played  a  major  role  in  the  prepara- 
tion of  the  very  legislation  I  administered  including  discussions  on 
policy,  preliminary  drafting  and  approving  of  the  wording  of  the  Bill  that 
was  presented  to  the  Legislature.  In  most  instances,  I  was  one  of  the 
spokesmen  for  the  Department  of  Labour  at  the  committee  stage  of  the 
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legislative  process.  During  my  tirae  in  Ontario,  we  were  not  burdened  with 
instructions  for  drafting.  In  a  special  sense,  then,  I  knew  what  the 
intention  of  the  authors  of  the  legislation  was  when  I  was  called  upon  to 
construe  certain  language  in  the  statute.  Looking  back,  1  have  a  great 
deal  of  hesitation  now  in  saying  that  the  powers  that  be  were  wise  in 
placing  rae  in  the  position  they  did.  One  develops  a  certain  narrow  minded- 
ness  in  administering  a  piece  of  legislation,  a  belief  that  the  legislation 
is  sound  and  beneficial  and  perhaps  even  a  reluctance  to  contemplate  amend- 
ment of  the  legislation  except  in  those  situations  where  the  legislation 
does  not  work  in  the  way  one  thinks  it  should.  One  may  become  resistant  to 
making  inovative  changes  in  policy  and  in  direction  when  one's  own  brain 
child  is  involved.  For  many  years,  Ontario  stood  in  the  forefront  of  pro- 
gressive developments  in  labour  relations  legislation.  Some  will  say  that 
the  lead  has  now  passed  to  other  hands.  I  am  by  no  means  convinced  that 
some  of  the  so-called  advances  in  labour  relations  legislation  in  other 
jurisdictions  are  sound,  but  the  fact  is  that  other  jurisdictions  have 
engaged  in  many  more  experiments  in  this  field  in  recent  years  than  has 
been    the   case    in  Ontario. 

Again,  what  is  equally  or  even  more  important  is  that  the  public  per- 
ception of  the  independence  of  an  agency  may  be  lessened  if  the  head  of  the 
agency  becomes  involved  in  the  process  of  determining  what  principles  and 
policies  are  to  be  incorporated  in  amending  legislation.  The  concern  as  to 
how  it  might  compromise  the  credibility  of  the  Public  Service  Staff  Rela- 
tions Board  led  me  to  hesitate  for  some  time  before  I  accepted  the  invita- 
tion of  the  President  of  the  Privy  Council  in  1973  to  undertake  the  task  of 
examining  the  Public  Service  Staff  Relations  Act  and  its  administration  and 
to  make  recommendations  as  to  how  it  should  be  amended  or  revised.  After  a 
good  deal  of  soul  searching,  I  finally  agreed  to  do  so,  but  only  because  I 
was  on  the  verge  of  retiring  in  any  event  and  concluded  that,  if  the  report 
became  controversial,  1  could  resign  immediately  so  that  ray  sins,  if  any, 
would   not   be   visited   on   the    Board. 

Despite  what  I  have  just  said,  the  fact  remains  that  few  people  out- 
side of   an   agency   are   as    fully   acquainted    with   all    the   ramifications   of   the 
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legislation  and  the  problems  encountered  in  the  legislation  as  are  the 
members  of  the  agency  itself.  To  isolate  them,  or  at  least  the  chairman  of 
the  agency,  from  the  process  of  determining  how  the  legislation  is  to  be 
revised  or  amended  deprives  those  who  have  responsibility  for  revising  the 
legislation  of  the  assistance  and  advice  of  knowledgeable  persons.  Members 
of  administrative  agencies,  even  those  who  have  broad  quasi- jud icial  func- 
tions, have  responsibilities  that  go  far  beyond  those  of  the  courts.  I 
want  to  stress  that.  A  judge  says,  "Well  this  is  the  legislation  and  if 
you  don't  like  it  you  can  get  it  changed".  Members  of  an  administrative 
agency  have  the  responsibility  of  making  the  legislation  work.  They  cannot 
satisfy  themselves  merely  with  construing  the  legislation  and  letting  the 
chips  fall  where  they  may.  Clearly  there  are  risks  in  having  members  of 
agencies  participate  in  the  legislative  process.  Nevertheless,  some  way 
must  be  found  to  avail  ourselves  of  their  knowledge  and  experience,  especi- 
ally in  this  day  and  age  when  administrative  agencies  are  increasingly 
under  attack.  Some  way  may  have  to  be  found  to  make  the  public  aware  that 
the  input  of  these  people  is  not  to  be  looked  upon  as  undermining  the  inde- 
pendence of  an  agency. 

Finally  in  this  connection,  being  involved  in  the  drafting  of  legis- 
lation may  place  one  in  an  awkward  position  when  advocates  appearing  before 
the  agency  come  up  with  a  convincing  argument  that  goes  contrary  to  what 
the  authors  intended  when  they  drafted  the  legislation.  It  has  happened  to 
me  -  not  often,  but  often  enough.  I  trust  that  I  was  objective  in  coming 
to  a  decision  when  the  advocate  was  right  but  it  was  a  rather  uncomfortable 
experience,  to  put  it  mildly.  You  can't  always  be  sure  that  you  are  doing 
the  right  thing. 

That  an  agency  must  not  only  be  independent  but  be  seen  by  those  who 
are  subject  to  its  administration  as  being  independent,  and  that  means 
independent  of  government  and  of  any  interested  person  or  party,  scarcely 
needs  mention.  Government  can  do  a  good  deal  to  enhance  the  appearance  of 
independence  of  an  agency  by  the  appointments  it  makes.  On  several  occa- 
sions I  have  heard  presentations  from  members  of  the  staff  of  the  Privy 
Council  Office  of  the  care  that  is  taken  in  canvassing  the  suitability  of 
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the  candidates  for  office  in  the  case  of  order-in-council  appointments.  I 
am  sure  that  the  vast  majority  of  appointments  that  are  made  do  command 
public  respect.  The  problem  as  I  see  it  however  is  that  the  selection  has 
the  appearance  of  being  a  mysterious  process.  I  am  not  suggesting  that 
there  be  open  competition  for  these  positions  but  what  I  am  suggesting  is 
that  a  method  should  be  found  to  give  the  process  greater  visability.  I 
have  no  model  to  propose  as  to  how  this  could  be  accomplished  and  I  doubt 
that  my  experience  with  the  Ontario  Labour  Relations  Board  or  the  Public 
Service  Staff  Relations  Board  can  provide  guidance.  Nevertheless  since  we 
are  sailing  in  unchartered  seas  let  me  relate  to  you  my  own  experience  for 
what   it   is    worth. 

The  Ontario  Labour  Relations  Board  has  always  been  a  representative 
board,  that  is  a  board  on  which  there  is  an  equal  representation  of  the 
interests  of  employers  and  trade  unions.  Those  are  the  two  parties  of 
interest.  It  is  presided  over  by  a  neutral  chairman  or  vice-chairmen.  The 
representative  members  were  selected  by  the  government  from  lists  of 
nominees  submitted  by  the  respective  parties  of  interest  and  a  balance  was 
struck  so  that  the  various  sections  of  the  trade  union  movement  and  the 
various  employer  associations  were  represented.  I  never  played  any  part  in 
the  selection  of  representative  members.  1  took  the  position  that  if  the 
parties  did  not  appoint  adequate  or  proper  representatives  that  was  their 
funeral.  On  the  other  hand,  in  so  far  as  the  vice-chairmen  -  the  public 
members  -  were  concerned,  and  their  number  grew  as  the  workload  of  the 
Board  increased,  the  government  looked  to  me  to  recruit  them.  Whenever 
there  was  a  vacancy  I  was  instructed  to  set  about  getting  someone  to  fill 
the  position.  I  canvassed  the  representative  members  of  the  Board  to 
ascertain  whether  my  candidate  was  acceptable  and  the  parties  of  interest 
therefore  had  an  indirect  input  in  the  process.  I  also  discussed  the 
matter  with  the  public  members  of  the  Board.  My  recommendations  to  the 
government  of  Ontario  were  accepted  in  every  case.  I  believe  this  screen- 
ing process  resulted  in  a  high  degree  of  harmony  in  our  deliberations  and 
consistency  in  our  decisions  and  that  history  will  bear  out  my  belief. 
However,  I  cannot  say  that  the  practice  followed  in  those  years  was  without 
its   dangers.      Entrusting    the    selection  of   candidates   to   one   person  may   lead 
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to  a  degree  of  in-breeding,  of  choosing  people  cast  in  the  same  mold  as  the 
person  who  selects  them,  particularly  if  that  person  occupies  the  top  posi- 
tion over  a  long  period.  Perhaps  another  mode  of  selection  in  the  case  of 
the  Ontario  Relations  Board  would  have  provided  a  better  mix  in  the  compo- 
sition of  the  board  and  might  have  resulted  in  more  innovative  approaches 
to  the  various  problems  that  came  before  it. 

Until  1975  the  structure  of  the  Public  Service  Staff  Relations  Board 
was  similar  to  that  of  the  Ontario  Labour  Relations  Board.  It  was  a  repre- 
sentative board  with  a  public  chairman  and  vice-chairman.  The  representa- 
tive members  were  chosen  much  the  same  way  as  had  been  the  practice  in  the 
Ontario  Labour  Relations  Board  and  its  members  served  on  a  part-time  basis. 
Two  other  agencies  operated  under  the  umbrella  of  the  Public  Service  Staff 
Relations  Act  -  the  Public  Service  Arbitration  Tribunal  and  a  corps  of 
adjudicators.  The  Arbitration  Tribunal  was  also  a  tri-partite  agency.  The 
representative  members  were  appointed  by  the  Public  Service  Staff  Relations 
Board  from  lists  of  names  submitted  by  the  parties  of  interest.  The  chair- 
man and  the  alternate  chairmen  were  appointed  by  the  Governor-in-Council 
but  only  on  the  recommendation  of  the  Board.  The  same  was  true  in  the  case 
of  adjudicators.  So  once  again  the  parties  of  interest  had  an  indirect 
input  in  this  process. 

As  the  work  of  the  Board  increased,  it  became  necessary  to  have  mem- 
bers who  were  readily  available.  The  Act  was  amended  in  1975  to  provide 
for  a  core  of  full-time  members.  The  board  was  also  converted  into  a  pub- 
lic member  agency  and  there  was  no  longer  any  statutory  requirement  that 
the  parties  of  interest  be  represented  in  its  composition.  In  practice 
however,  the  representative  character  of  the  board  was  preserved  in  that, 
in  the  first  appointments  after  the  1975  amendments,  the  full-time  appoin- 
tees were  drawn  from  the  parties  of  interest.  The  amending  Act  introduced 
a  rather  unique  selection  process.  Except  in  the  case  of  the  chairman,  the 
vice-chairman  and  deputy-chairmen,  appointments  are  now  made  by  the 
Governor-in-Council  from  a  list  of  eligible  persons  prepared  by  the  chair- 
man of  the  Board  after  consultation  with  the  employer  and  the  bargaining 
agents.   The  list  must  include  the  names  of  all  the  persons  recommended 
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either  by  the  employer  or  the  bargaining  agents  as  well  as  any  eligible 
person  the  chairman  considers  suitable  for  appointment.  There  is  thus  a 
measure  of  consultation  with  the  parties  of  interest.  As  far  as  I  am 
aware,  this  list  is  not  made  public  and  perhaps  it  shou^ld  be. 

Since  the  Ontario  Labour  Relations  Board  is  a  representative  board, 
and  since  the  Public  Service  Staff  Relations  Board  still  retains  some  of 
its  original  representative  character,  the  question  may  arise  in  your  mind, 
do  the  members  look,  at  matters  objectively  or  do  they  act  as  partisans?  I 
would  remind  you  that  so  far  as  members  of  the  legal  profession  who  are 
appointed  to  the  bench  are  concerned,  we  assume  as  a  matter  of  course  that 
by  reason  of  their  training  they  will  act  judicially  no  matter  what  their 
background  may  have  been.  My  experience  has  been  that  the  same  holds  true 
of  representative  members  of  the  Public  Service  Staff  Relations  Board.  I 
have  observed  there  is  a  short  time  after  a  representative  has  been  ap- 
pointed during  which  his  partisan  views  are  more  evident  but  on  the  whole, 
I  have  found  that  about  a  six  month's  sanitization  period  is  all  that  is 
necessary  to  imbue  a  representative  member  with  what  I  would  call  a  "public 
member"  attitude.  1  do  not  mean  to  say  that  all  representative  members 
begin  to  see  situations  in  the  same  light  as  non-representative  members. 
The  fact  is  that  many  members  of  agencies  such  as  the  representative  labour 
relations  boards  have  strong  views  on  the  same  question.  Some  would  call 
these  views  prejudices  that  would  disqualify  a  member.  In  my  mind  the 
leading  American  jurist  Judge  Jerome  Frank  has  aptly  and  eloquently  analyz- 
ed the  situation.   He  said. 

Democracy  must  indeed  fail  unless  our  courts  try 
cases  fairly,  and  there  can  be  no  fair  trial  before 
a  judge  lacking  impartiality  and  disinterestedness. 
If,  however,  'bias'  and  'impartiality'  be  defined 
to  mean  the  total  absence  of  preconceptions  in  the 
mind  of  the  judge,  then  no  one  has  ever  had  a  fair 
trial  and  no  one  ever  will.  The  human  mind,  even 
at  infancy,  is  no  blank  piece  of  paper.  We  are 
born  with  predispositions  and  the  process  of  educa- 
tion both  formal  and  informal  creates  attitudes  in 
all  men  which  affect  them  in  judging  situations, 
attitudes  which  precede  reasoning  in  particular 
instances  and  which,  therefore,  by  definition  are 
prejudices.   Without  acquired  preconceptions,  life 
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would  not  go  on.  Every  habit  constitutes  a  pre- 
judgment; were  these  pre-judgments  which  we  call 
habits  absent  in  any  person,  were  he  obliged  to 
treat  every  event  as  an  unprecedented  crisis 
presenting  a  wholly  new  problem,  he  would  go  mad. 
Interests,  points  of  view,  preferences,  are  the 
essence  of  living.  Only  death  yields  complete  dis- 
passionateness, for  such  dispassionateness  signi- 
fies utter  indifference.  To  live  is  to  have  an 
ethic  or  scheme  of  values  and  to  have  a  scheme  of 
values  is  to  have  a  point  of  view,  and  to  have  a 
point  of  view  is  to  have  a  prejudice  or  bias  ...  An 
'open  mind'  in  the  sense  of  a  mind  containing  no 
preconceptions  whatever,  would  be  a  mind  incapable 
of  learning  anything,  would  be  that  of  an  utterly 
emotionless  human  being  corresponding  roughly  to  a 
psychiatrist's  description  of  the  feeble-minded  ... 
Every  human  society  has  a  multitude  of  established 
attitudes,  unquestioned  postulates.  Cosmically 
they  may  seem  to  be  parochial  prejudices  but  many 
of  them  represent  the  community's  most  cherished 
values  and  ideals. 


Incidentally  it  may  be  of  interest  to  point  out  that  in  an  area  as 
highly  charged  as  the  administration  of  labour  relations,  the  number  of 
dissents  in  decided  cases  has  been  exceedingly  small.  At  one  point  I  ran  a 
rather  unscientific  test  of  decisions  of  the  Ontario  Labour  Relations  Board 
for  two  six-month  periods  chosen  at  random.  During  one  of  those  periods 
Lhere  were  6%  dissents  and  the  other,  8%.  These  figures  included  what  we 
called  political  dissents,  that  is  a  recorded  dissent  by  a  member  who 
agreed  with  the  majority  but  felt  that  he  had  to  register  his  dissent  to 
protect  his  credibility  with  the  organization  from  which  he  was  drawn. 

Now  let's  turn  to  another  subject.  Tenure  for  a  specified  period  has 
generally  been  regarded  as  ensuring  a  high  degree  of  independence  for  the 
members  of  an  agency  once  they  have  been  appointed.  Obviously,  it  does 
contribute  to  a  person's  independence  during  his  terra  of  office.  But  it 
may  also  have  side  effects.  If  a  person  of  mature  years  is  appointed  for  a 
long  time,  say  ten  years,  he  will  probably  reach  mandatory  retirement  age 
before  his  term  comes  to  an  end.  Such  a  person  enjoys  the  equivalent  of 
judicial  tenure.  In  the  case  of  a  young  man,  one  in  his  thirties,  he  can 
look  forward  to  starting  another  career  at  the  end  of  his  term  if  he  is  not 
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re-appointed.  However,  if  a  person  is  appointed  in  his  late  forties  or  his 
early  fifties,  he  raay  not  be  able  to  look  forward  to  a  new  career  elsewhere 
when  his  term  is  up.  He  may  begin  looking  over  his  shoulder  during  the 
latter  part  of  his  terra  to  see  whether  his  decisions  are  acceptable  to  the 
powers  that  be  in  the  hope  of  getting  a  re-appointraent.  I  would  not  like 
to  leave  the  impression  that  this  situation  does  occur  except  perhaps  in 
very  rare  instances.  However  it  may  affect  the  public's  perception  of  the 
objectivity  of  a  person's  decisions  during  the  relevant  period,  particular- 
ly if  the  number  of  decisions  during  that  period  of  time  appear  to  go  in 
favour  of  one  side.  Such  a  situation  may  arise  because  of  the  nature  of 
the  matters  that  come  before  him  at  the  time  but  the  unsuccessful  side 
draws  sinister  conclusions  from  this  and  there  may  be  objections  to  re- 
appointment. 

One  solution  to  this  sort  of  a  problem  would  be  to  make  each  appoint- 
ment for  a  fixed  non-renewable  terra.  But  this  would  deprive  the  public  of 
the  services  of  some  very  good  people  who  could  not  therefore  be  re- 
appointed and  that  would  be  a  sheer  waste  of  resources.  Indeed  it  might 
deter  excellent  candidates  for  office  in  their  middle  years  from  accepting 
an  appointment.  Another  solution  would  be  to  give  an  appointee  a  life  terra 
until  say  65  or  70.  However,  a  person  may  have  all  the  necessary  qualifi- 
cations for  appointment  to  an  office,  but  it  becomes  evident  within  a  short 
period  of  time  that  his  performance  is  not  adequate,  or  he  may  serve  for  a 
number  of  years  and  later  in  his  life  his  capabilities  deteriorate.  Tenure 
for  life  prevents  removal  of  such  a  person  from  office  unless  he  can  be 
persuaded  to  resign.  Appointment  for  life  would  then  be  appropriate  only 
if  it  was  subject  to  the  conditions  that,  to  continue  in  office,  the  appoin- 
tee must  have  proved  his  worth  during  a  probationary  period  and  that  he 
could  be  removed  from  office  if  his  perfomance  failed  to  meet  adequate 
standards.  The  question  arises,  who  is  to  serve  as  an  evaluator  during  the 
probationary  period?  If  authority  in  this  regard  were  reserved  to  the 
government,  appointments  would  in  effect  be  held  at  the  pleasure  of  the 
government,  the  very  thing  that  tenure  is  designed  to  avoid.  If  the  matter 
is  not  left  to  government,  how  can  any  agency  of  wise  men  be  constituted  to 
screen    all    appointments    to     so    many    agencies    as    are    now    in    existence    at 
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various  times  during  their  lifetime?  Another  problem  in  this  connection, 
especially  where  the  agency  deals  with  matters  of  public  policy,  is  that 
the  government  may  wish  to  change  course  from  time  to  time  and  feels  it 
must  inject  new  blood  into  an  agency.  It  could  not  do  so  under  the  circum- 
stances without  risking  unpleasant  political  consequences  if  the  member  of 
the  agency  were  appointed  for  life. 

I  have  no  pat  answers  for  the  problems  that  I  have  raised.  I  am 
afraid  that  my  own  experience  in  office  cannot  be  relied  upon  to  shed  any 
light  on  the  matter.  I  served  as  Chairman  of  the  Labour  Relations  Board  at 
the  pleasure  of  the  Crown.  The  legislation  did  not  provide  for  a  fixed 
term  of  any  sort.  It  was  suggested  to  me  by  the  Honourable  Mr.  Justice 
McRuer,  when  I  appeared  before  him  during  the  course  of  an  inquiry  into  the 
administration  of  justice  in  Ontario,  that  I  should  have  tenure.  My 
response  was  that  I  was  satisfied  with  status  quo,  my  reason  being  that  if 
the  government  wanted  to  get  rid  of  me  they  would  have  to  give  a  plausible 
account  to  the  public  for  removing  me  whereas,  if  I  had  tenure  for  a  speci- 
fic period,  I  could  be  released  at  the  appropriate  time  without  reasons 
being  given.  I  felt  that  I  had  greater  independence  without  tenure.  I  did 
have  tenure  under  the  Public  Service  Staff  Relations  Board,  not  because  I 
asked  for  it  but  because  it  was  felt  that,  since  the  Board  would  stand 
between  the  government  and  its  employees,  the  chairman  should  have  tenure 
to  ensure  the  employees,  the  public  servants,  of  his  freedom  from  govern- 
ment interference.  Incidentally  I  understand  it  is  now  the  policy  of  the 
Government  of  Ontario  to  limit  the  term  of  members  of  the  Ontario  Labour 
Relations  Board  to  three  years.  In  my  mind  such  a  policy  poses  serious 
questions. 

Independence  contributes  to  credibility,  but  an  agency  may  be  inde- 
pendent without  being  credible.  Credibility  is  a  mysterious  quality  that 
does  not  enfold  a  person  simply  because  he  has  been  appointed  to  office  in 
an  agency.  It  is  something  that  has  to  be  earned  and  attained.  There  will 
always  be  carping  critics  who  will  cry  that  an  agency's  procedures  and 
decisions  demonstrate  that  the  agency  is  in  the  pocket  of  the  government, 
or  one  of  the  parties,  that  it  is  too  radical  or  too  reactionary  in  carry- 
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ing  out  its  mandate,  or  it  is  arbitrary  or  bureaucratic.  The  last  of 
course  is  a  terra  that  covers  a  multitude  of  sins  that  the  user  of  the  terras 
assumes  do  not  call  for  specific  identification.  This  is  the  sort  of  thing 
that  cannot  be  avoided.  There  was  a  time  when  the  raembers  of  the  judiciary 
were  regarded  as  being  above  criticism  of  this  nature  and  indeed,  if  a  per- 
son felt  that  the  court  had  made  an  improper  decision,  disapprobation  was 
expressed  in  respectful  terras.  Not  so  today  -  and  administrators  are  of 
course  looked  upon  by  the  public  as  being  of  a  lower  form  of  humanity  than 
judges.  I  am  conceited  enough  to  believe  that  the  two  boards  I  chaired  had 
and  have  credibility.  I  propose  therefore,  acknowledging  my  immodesty  in 
this  respect,  to  note  briefly  some  of  the  principles  we  observed  which  to 
ray  mind  at  least  contributed  to  that  state  of  affairs.  I  am  going  to  use 
the  past  tense  because  I  can  only  answer  personally  for  what  took  place 
during  ray  term  of  office.  However  I  am  sure  that  the  same  principles  apply 
today.  Let  me  emphasize  that  I  am  not  to  be  taken  as  suggesting  that  the 
two  labour  relations  boards  are  unique  and  that  other  agencies  have  not  or 
do  not   observe   similar    principles. 

The  two  agencies  I  chaired  tried  to  be  as  open  as  we  could  with  the 
parties  of  interest  and  with  the  public.  They  not  only  published  rules  of 
practice  and  procedure  but  also  issued  policy  statements  indicating  our 
thinking  on  some  matters.  The  statements  were  not  hard  and  fast  rules; 
they  were  intended  to  serve  as  guidelines  to  the  parties  in  the  presenta- 
tion of  their  cases  to  the  Board.  In  its  first  such  policy  statement,  the 
Public  Service  Staff  Relations  Board  declared  that  it  would  be  prepared  to 
entertain  submissions  that  these  guidelines  were  not  appropriate  to  the 
circumstances  of  any  particular  case,  thus  avoiding  the  charge  that  the 
result   of   any  case    was    predetermined    by   the    policy   statement. 

Another  practice  we  followed  was  that  of  maintaining  accessibility 
not  only  to  the  senior  staff  but  also  to  the  Chairman  himself.  There  was  a 
complete  open-door  policy.  Now  1  know  that  many  other  boards  have  so  much 
business  that  they  just  can't  afford  it  but  this  is  what  we  did  in  our 
case.  There  is  a  danger  in  that.  At  times  I  found,  in  the  course  of  an 
interview   with   a    prospective    participant    in   a    proceeding    before    the   board. 
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that  information  came  to  my  attention  that  might  conceivably  form  part  of 
the  evidence  in  the  proceeding.  When  this  occurred,  I  disqualified  myself 
and  did  not  sit  on  the  case  or  have  any  part  in  the  decision  making. 

One  principle  that  I  have  endeavoured  to  observe  meticulously  is  to 
adhere  to  what  are  called  the  laws  of  natural  justice  especially  in  two  of 
its  aspects,  first  that  no  man  may  be  judge  in  his  own  cause  and  secondly 
that  all  parties  to  the  proceedings  must  be  given  full  opportunity  to  pre- 
sent their  evidence  and  make  their  representations.  The  first  of  these  is 
not  easy  in  terras  of  an  agency  the  representative  members  of  which  serve  on 
a  part-time  basis  and  who  continue  their  association  with  the  organizations 
that  nominated  them.  Contrary  to  my  advice  the  members  of  the  Ontario 
Labour  Relations  Board  insisted  for  many  years  that,  since  the  Board  was  a 
representative  board,  each  member  was  entitled  to  sit  on  a  case  even  though 
one  of  the  parties  involved  was  a  trade  union  or  an  employer's  organization 
of  which  he  was  a  member  or  officer.  It  took  a  decision  of  the  Supreme 
Court  of  Ontario  to  convince  the  members  that  they  were  wrong.  Thereafter, 
it  was  clearly  understood  that  no  member  was  to  sit  on  a  case  in  which  his 
organization  had  an  interest  or  information  about  the  issues  had  come  to 
his  attention  before  the  case  was  heard.  No  member  participated  in  decid- 
ing a  case  where  he  had  not  heard  the  evidence  and  the  arguments.  There 
were  often  general  discussions  on  policy  among  all  board  members,  but  no 
vote  was  taken  during  policy  sessions  and  thereafter  the  panel  that  heard 
the  case  withdrew  to  another  roora  and  arrived  at  its  decision.  The  members 
of  the  panel  were  guided  by,  but  were  not  bound  by,  the  views  expressed  by 
the  other  members  during  the  policy  session. 

Both  the  Ontario  Labour  Relations  Board  and  the  Public  Service  Staff 
Relations  Board  have  gone  to  great  length  to  ensure  that  a  party  has  full 
opportunity  to  present  its  case.  I  believe  we  displayed  exemplary  patience 
in  permitting  a  party  to  present  evidence  that  may  not  have  been  relevant, 
but  which  was  otherwise  admissible,  and  which  the  party  felt  strongly  was 
of  significance  to  his  case.  I  am  convinced  that  making  the  party  feel 
that  he  has  had  his  "day  in  court"  is  of  the  utmost  importance  even  though 
you  may  find  it  trying  and  a  waste  of  precious  time.   In  labour  relations 
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matters,  giving  people  an  opportunity  to  get  things  off  their  chest  often 
diffused  a  particular  situation.  All  decisions  were  based  solely  on  the 
evidence  and  arguments  presented  by  the  parties  and  no  decision  was  ever 
made  on  the  basis  of  evidence  not  disclosed  to  all  parties,  such  as  staff 
reports  and  analyses.  At  times,  a  matter  is  referred  to  an  officer  of  the 
board  for  inquiry  and  report.  The  invariable  practice  in  such  circum- 
stances is  that  a  copy  of  the  report  is  sent  to  the  parties  and  they  have 
full  opportunity  to  make  representations  on  it  to  the  Board  itself.  I  hope 
I  will  not  be  accused  of  laisse-ma jeste  if  I  say  to  you  that  few  things 
contribute  more  to  credibility  than  the  knowledge  of  the  party  that  it  can 
carry  its  case  to  the  "foot  of  the  throne".  With  rare  exceptions,  we  have 
given  full  reasons  for  our  decisions  in  dealing  with  all  issues  raised. 
This  places  a  heavy  burden  on  an  agency,  but  my  observation  is  that  it  has 
paid  untold  dividends. 

Finally  I  would  ask  you  to  bear  with  me  when  I  gaze  into  the  crystal 
ball  and  speculate  on  what  the  future  holds.  Although  I  do  not  have  the 
power  of  clairvoyance,  I  am  not  the  seventh  son  of  a  seventh  son,  I  have 
observed  the  functions  of  administrative  agencies  for  nigh  onto  half  a 
century.  When  I  was  first  appointed  to  the  Faculty  at  the  University  of 
Toronto  in  1930,  one  of  the  subjects  assigned  to  me  was  administrative  law, 
and  I  continued  to  teach  that  subject  until  1953  when  I  returned  full-time 
to  the  chairmanship  of  the  Ontario  Labour  Relations  Board.  During  the  time 
I  was  on  the  staff  of  the  university,  I  had  occasion  to  research  adminis- 
trative law  going  back  to  the  days  when  administrative  justice  was  looked 
upon  by  most  lawyers  as  an  aberration.  My  observations  lead  me  to  the  con- 
clusion that,  to  paraphrase  Shakespeare,  there  is  a  tide  in  the  affairs  of 
administrative  agencies.  The  attitude  of  the  public  towards  administrative 
agencies,  and  likewise  the  attitudes  of  the  courts,  swings  back  and  forth 
like  a  pendulum.  We  are  now  living  in  an  age  where  there  is  a  deep  dis- 
trust of  government.  Administrative  agencies  are  seen  by  the  public  as  a 
part  of  big  government  -  not  governjnent  that  is  corrupt  but  government  out 
of  control  and  government  that  seems  to  be  incapable  of  coping  with  the 
crises  that  enfold  us.  There  is  talk  of  sunset  laws  and  de-regulation.  No 
doubt  some  agencies,  not  those  that  are  represented  here  today,  but  quite  a 
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number  of  other  agencies  whose  names  are  probably  unknovm  to  most  of  you  - 
have  outlived  their  usefulness.  It  may  be  that  in  some  areas  we  are  over- 
regulated.  However  that  may  be,  most  administrative  agencies  will  survive 
and  flourish  and  more  will  be  established.  Government  intervention  in  the 
affairs  of  men  is  not  going  to  diminish  significantly  in  the  future.  Many 
critics  of  big  government  speak  out  of  both  sides  of  their  mouth  at  the 
same  time.  In  one  breath  they  cry,  stop  interfering  with  us  at  this  point 
and,  in  the  next  breath,  they  plead  that  the  government  assist  them  and 
protect  them  at  another  point.  Trade  unions  demand  that  the  law  should 
permit  what  they  describe  as  full  and  free  collective  bargaining  which, 
translated,  means  remove  all  restrictions  on  the  right  to  strike  at  any 
time.  On  the  other  hand  they  insist  with  equal  vigor  that  the  law  be 
amended  in  such  a  way  that  the  government  will  be  seen  as  encouraging 
employees  to  join  trade  unions  in  greater  numbers.  Employers  beg  the 
government  to  remove  limitations  on  their  freedom  and  to  let  them  deal  with 
their  employees  as  they  deem  proper,  but  they  also  call  for  legislation  to 
restrict  the  right  of  unions  to  strike.  The  changes  in  the  law  that  both 
parties  advocate  can  only  be  accomplished  by  giving  more,  not  less,  powers 
to  labour  relations  boards.  To  preserve  our  democratic  system,  then,  and 
to  make  it  function  efficiently  it  is  imperative  that  everything  possible 
be  done  to  enhance  the  Integrity  and  credibility  of  all  administrative 
agencies.  Government  has  its  share  of  responsibility,  but  so  do  the 
administrative  agencies.  In  a  real  sense  each  of  us,  although  I  am  not  in 
office  I  still  have  a  sense  of  belonging,  each  of  us  is  his  brother's 
keeper.  In  the  public  eye  and  unfortunately  in  the  eyes  of  the  courts  we 
are  all  lumped  together.  Each  agency  thus  becomes  answerable  for  the  sins 
of  all  other  agencies.  It  therefore  behooves  every  agency  to  be  most  cir- 
cumspect in  doing  everything  that  will  enhance  its  Integrity  and  credibil- 
ity. According  to  my  observations  the  pendulum  will  swing  back  in  due 
course. 


PART  B 

OTHER  PROCEEDINGS 


Mock  Hearing 


Editor's  Note 

The  following  is  a  transcript  of  a  mock  hearing  before 
the  Immigration  Appeal  Board  that  was  written  by  its  Chairman,  Janet 
Scott,  Q.C. ,    in  such  a  way  as  to  illustrate  a  number  of  problems  that 
might  occur  in  proceedings  of  tribunals  that  exercise  judicial  or  quasi- 
judicial  functions.   The  proceedings  which  follow  are  not,  of  course, 
typical  of  Immigration  Appeal  Board  hearings  except,  one  suspects,  as 
they  may  occur  in  the  nightmares  of  its  Chairman. 

The  proceedings  are  reproduced  as  they  were  taken  down 
by  the  Board's  court  reporter,  Mr.  Joe  Marshall,  and,  except  for  some 
deletions  in  the  hearing  transcript  and  minor  editing  of  the  discussion 
session  that  followed  the  hearina,  are  printed  as  recorded  by  Mr.  Marshall. 
The  marginal  notes  in  the  hearina  transcript  are  references  to  the  issues 
intended  to  be  raised  and  to  the  later  discussion  of  them. 

The  Appeal  involved  a  landed  immigrant,  Clementina  Sobieska, 
who  had  come  to  the  attention  of  the  immigration  authorities  because  she 
had  been  convicted  of  a  crime  m  Canada.   The  police  had  reported  the 
conviction  to  the  authorities  who  had  investigated  it  and  reported  the 
results  of  their  findings  to  the  Director  of  Enforcement  in  the  Canada 
Employment  and  Immigration  Commission.   This  official  has  a  discretion 
to  decide  whether  an  inquiry  should  be  held  and  on  what  grounds.   In 
this  case,  he  directed  that  an  inquiry  be  held  before  an  adjudicator  who, 
as  a  result  of  the  proceedings,  issued  a  deportation  order  against 
Miss  Sobieska.   Miss  Sobieska,  as  a  landed  immigrant,  exercised  her 
right  to  appeal  this  order  to  the  Immigration  Appeal  Board. 
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The  Immigration  Appeal  Board 


Clementina  Sobieska,  appellant 

Her  counsel 

Counsel  for  respondent 

Dr.  A.N.  Other 

John  Hal dimann  alias  John  Sobieski 

Founding  Member   of  the  Concerned 
Citizens  Society  for  the 
Prevention  of  Cruelty  and 
Injustice  to  Persons  appearing 
before  Administrative  Tribunals 
in  Canada,  Incorporated 


J.V.  Scott,  Chairman 
J.  C.A,  Campbell 
F,  Glogowski 

E.  Britt  Cote 
C,  Johnston 
B.  Crane,  Q.C. 
Victor  Szyrynski  ,M.  D. 
Hugh  M.  Tait 


F.  Blatter 


Resume  of  proceedings  before  the  lower  tribunal  (the  adjudicator) : 
Clementina  Sobieska  is  a  25  years  old  citizen  of  Poland  who  was  landed  in 
Canada  in  1975,  as  a  single  immigrant,  sponsored  by  her  father.   She  was 
subsequently  convicted  of  trafficking  in  heroin  and  served  six  months  in 
prison.   It  was  then  discovered  that  she  was  a  married  woman  with  two  children 
when  she  came  to  Canada  and  she  was  consequently  ordered  deported  because 

a)  she  came  into  Canada  by  misrepresenting  a  material 
fact  (her  marital  status)  and 

b)  she  has  been  convicted  of  a  serious  crime  in  Canada: 
trafficking  in  heroin. 

She  has  an  appeal  to  the  Immigration  Appeal  Board  on  two  grounds: 

1)  that  the  deportation  order  is  not  in  accordance  with  the  law. 

Her  counsel  will  abandon  this  ground  and  will  not  contest  the  deportation 
order; 

2)  that  there  are  special  circumstances  which  warrant  special 
relief  against  the  rigidity  of  the  law. 
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CHAIRMAN: 

This  is  the  hearing  of  the  appeal  of  Clementina  Sobieska  from  a 
deportation  order  made  against  her  on  January  2nd,  1979, 

I  note  that  Mr.  Crane  is  here  for  the  respondent,  the  Minister  of 
Employment  and  Immigration. 

Right  to  Mrs.  Sobieska,  you  have  a  right  to  counsel  at  this  hearing,  do  you 

Counsel     ,  ,  „ 

have  counsel? 

MR.  JOHNSTON: 

Madam  Chairman,  my  name  is  Johnston,  I  am  acting  on  behalf  of 
Mrs.  Sobieska. 
CHAIRMAN : 

Are  you  ready  to  proceed  gentlemen? 
MR.  CRANE: 

Yes  Madam  Chairman. 
MR.  JOHNSTON: 

Yes  Madam  Chairman. 
MR,  CRANE: 

Madam  Chairman,  there  is  a  preliminary  matter  that  I'd  like  to  raise 
before  the  Board. 

I  have  appeared  before  the  Board  on  many  occasions  and  this  is  the 
first  time  that  I  have  had  to  make  this  position  known  but  it  is  a  serious 


Applic- 
ation to 
disqualify  matter.   It  has  just  come  to  my  attention  that  one  of  the  members  of  the  Board, 

Mr,  Glogowski,  is  a  member  of  the  Polski  Zwiazek  Naradowy,  which,  as  the 

(^«  Board  is  aware,  is  the  Polish  Nationalist  Society  which  have  taken  as  one  of 

pp. 45-43  ) 

its  beliefs,  the  supporting  of  the  royalist  cause  in  Poland  and  this  is  a 

matter  that  is  directly  concerned  with  the  evidence  in  this  case.  The 

applicant  is, in  fact,  as  disclosed  by  the  proceedings  before  the  inquiry, 

a  person  who  has,  it  is  alleged,  left  Poland  for  reasons  of  her  political 

position  and  I  would  ask  therefore,  that  Mr.  Glogowski  not  sit  on  the  panel 

to  hear  this  case. 

MR.  GLOGOWSKI: 

Mr.  Crane,  I  am  certainly  of  Polish  origin  but  I  have  lived  in  this 

country  for  40  years  and  I  am  Canadian  citizen  and  on  looking  at  you  I  think 

longer  than  you  are  
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MR.    CRANE: 

Well    I    don't    know    about    that. 
MR.    GLOGOWSKI: 

and    I   have   been   a  Tnember   of    Immigration   Appeal    Board   for    15 

years    and   I    simply   never   heard   of    such   a   motion   when   I  was   on  the   bench   of    the 

Board, 

CHAIRMAN: 

Are   you    serious   Mr.    Crane?    On  what    conceivable    ground   do    you    claim 
any   likelihood   of    bias   on   the    part   of   Mr.    Glogowski? 
MR.    CRANE: 

Madam   Chairman,    I    don't    pretend  that   Mr.    Glogowski   has   any    direct 
bias    in    favour   of    the   person   who   is   here   as   appellant;    however,    that    is   not 
the    test.      The    test    is   basically,    is    there   a   reasonable   apprehension   of    bias 
in   the    abstract    sense    and,   on   those    grounds,    I  would   ask   that   Mr.    Glogowski 
disqualify   himself    from    sitting   on   these    proceedings.       It    is    not    seemly   that 
he    continue    to    sit.       I   think    I   have  made  my   position   clear   for    the  record. 
CHAIRMAN: 

It's   not    clear   to  me. 

Mr.  Johnston,  do  you  have  something  to  say? 
MR.  JOHNSTON: 

Madam  Chairman,  I  must  say  that  I  am  surprised  that  a  motion  of 
this  type  is  coming  from  an  experienced  counsel  such  as  my  friend.  I  am 
taken  completely  by  surprise.  I  had  no  notice  of  this  motion,   Mr.  Crane 
has  made  some  general  sorts  of  allegations,  but  there  is  nothing  specific, 
there  is  nothing  that  he  has  said  to  you  that  would,  in  my  view,  put  in  the 
mind  of  a  reasonable  person  any  apprehension  of  bias. 

I  am  sure  that  Mr.  Glogowski  will  do  his  —  will  give  this 
matter  his  considered  judgment  and  render  the  fair  and  unbiased  judgment 
that  he  always  does. 
MR,  GLOGOWSKI: 

In  due  respect  Madam  Chairman  and  in  due  respect  to  learned 
counsel,  I  think  this  is  a  simply  stupid  motion. 
CHAIRMAN: 

Mr,  Crane,  what  have  you  got  to  say  about  that? 
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MR.  CRANE: 

I  can't  say  very  much  in  the  face  of  that, 

CONSULTATION   --- 

CHAIRMAN: 

Well  we  are  unanimous  in  rejecting  the  motion.   It  seems  to  me 
Mr.  Crane  that  there  is  no  actual  bias  on  the  part  of  Mr.  Glogowski  and 
the  mere  fact  that  he's  Polish  and  a  member  of  the  Nationalist  Society . 
surely  cannot  raise  in  the  mind  of  an  intelligent  man  a  reasonable 
apprehension  of  bias;  so  the  motion  is  dismissed. 
MR.  GLOGOWSKI: 

Madam  Chairman,  in  view  of  what  you  said  I  decline  to  disqualify 
myself. 
CHAIRMAN: 

Very  well,  are  you  ready  to  proceed  gentlemen? 
MR.  JOHNSTON: 

Yes  Madam  Chairman. 
MR.  CRANE : 

Yes. 
MR.  JOHNSTON: 

Madam  Chairman,  I  will  call  as  my  first  witness  Mrs.  Sobieska. 
CHAIRMAN: 

Mrs.  Sobieska,  would  you  take  the  Bible  in  your  right  hand 
please. 

—  -  THE  APPELLANT  IS  EULY  SWORN 

MR.  JOHNSTON: 

Now  Madam  Chairman,  I  am  not  contesting  the  deportation  order.  We 
are  making  our  appeal  solely  on  the  basis  of  equitable  relief  based  on  the 
fact  that  we  allege  that  the  appellant  is  a  refugee  protected  by  the 
Geneva  Convention. 
MR.  CRANE : 

I  would  ask  for  an  order  excluding  any  other  witnesses 

Exclusion     .,  ,    ou  • 

Madam  Chairman, 
of 

witnesses     CHAIRMAN: 

^   •  Have  you  any  other  witnesses  Mr.  Johnston? 

pp.  43-49) 


Questions 

established 

in  lower      CHAIRMAN: 
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MR.  JOHNSTON: 

Only  one  but  that  witness  is  an  expert  witness  Madam  Chairman. 
MR.  CRANE: 

I  think  that  the  witness  should  be  excluded  unless  this 
witness  is  going  to  be  testifying  as  to  the  condition  of  this  particular 
witness  during  the  testimony  because  we  don't  know  what  he  is  going  to 
testify  to  at  this  stage  of  the  proceedings. 
CHAIRMAN : 

What  do  you  mean  by  an  expert  witness  Mr.  Johnston? 
MR.  JOHNSTON: 

The  expert  witness  I  intend  to  call  is  a  psychiatrist  who  will 
give  evidence  as  to  Madam  Sobieska's  state  of  mental  health.   He  has  treated 
her  and  there  is  nothing  that  is  said  in  this  court  that  will  have  any 
bearing  whatsoever  on  his  professional  opinion.   He  is  a  very  well  qualified 
psychiatri  st. 

— -  OFF  THE  RECORD  CONSULTATION  — - 

CHAIRMAN : 

As  I  understand  the  law,  --  witnesses  may  be  excluded  except 
expert  witnesses;  they  are  an  exception  to  that  rule.   The  expert  witness 
of  the  appellant  may  remain  and  of  course,  the  appellant  remains.  It's  her 
right. 
MR,  JOHNSTON: 

Thank  you  Madam  Chairman. 
(TO  THE  WITNESS) 

Q.  You  were  admitted  to  Canada  as  a  landed  immigrant  in  1975, 
and  have  been  living  here  ever  since  without  working,  is 
that  not  so? 
MR.  CRANE: 

Madam  Chainr.an,  I  object  to  that  question.   My  friend  is  not 
only  leading  the  witness  but  he  has  also  asked  three  separate  questions 
and  he  should  know  better  than  that. 


tribunal. 


You  are  basing  your  questions  on  the  record  of  the  inquiry, 
the  proceedings  of  the  lower  tribunal,  are  you  not? 
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MR.    JOHNSTON: 

That's   correct   Madam   Chairman   and  those    proceedings   are   of 
course   well    known    to   my    friend-    He  has    studied   them    I   am    sure   with    his 
usual    carefulness. 
MR.    CRANE: 

I   think    it's    quite    improper    for  him   to    ask    three    questions    in 
one. 
CHAIRMAN: 

Perhaps   you   would  make    it    easier    for  your   learned   friend 
by   rephrasing   your   question, 
MR.    JOHNSTON: 

I   certainly   will    Madam    Chairman.      Anything   to   assist   him. 
(TO   THE   WITNESS) 

Q.    When   did  you   arrive    in    Canada   Madam  Sobieska? 

A.    In   1975. 

Q.  And  have  you  lived  in  Canada  ever  since  1975? 

A.  Yes. 

Q.  And  have  you  worked  at  all  since  you  arrived  in 
Canada  in  1975? 

A.  No. 

Q.  Now  who  are  you  living  with  in  Canada? 

A.  With  my  father,  John  Sobieski. 

Q.  Now  we  know  from  the  hearing  before  the  immigration 
authority,  the  adjudicator,  that  you  are  a  married 
woman.  Would  you  give  us  the  particulars  about  your 
marriage? 

A.  I  was  married  in  Warsaw  in  1972,  My  husband's  name  is 
James  Stuart, 
MR.  CAMPBELL: 

Q.  Who  is  James  Stuart? 

A.  There  are  very  many  Scottish  names  in  Poland. 
MR.  JOHNSTON: 

Q.  And  what  does  James  Stuart  do? 

A.  He  is  an  official  in  the  Polish  Government.   Here  in 
Canada  you  would  call  him  a  cabinet  minister. 
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Q.  Did  you  live  with  your  husband  right  up  to  the  time 

that  you  came  to  Canada? 
A.  Yes,  and  with  my  children  Charles  and  Henry. 
Q.  Why  did  you  leave  your  family  to  come  to  Canada? 
A.  Well  I  hated  the  regime.   There  is  no  freedom.   It's  bad. 

I  could  not  go  to  church.  My  little  boy  was  teased  at 

school  because  he  was  wearing  a  cross. 


Cross- 
examination 
by  the  Board 

(III. 

pp. 50-55) 


Leading 
question. 


Extensive 
examination 
by  Board. 
(III. 

pp. 50-55) 


CHAIRMAN: 

Q.  How  old  was  your  boy  at  this  time?  When  was  he  born? 

A.  In  1973. 

Q.  And  you  left  Poland  in  1975  when  he  was  at  school? 
MR.  JOHNSTOK: 

Surely  Madam  Chairman  this  is  the  type  of  questioning  that 
should  he  reserved  to  my  friend.   This  is  really  getting  into  cross- 
examination.   With  the  greatest  respect  I  suggest  that  questions  of  that 
nature  need  to  be  left  to  my  friend  not  to  the  Chairman  of  this  tribunal. 
CHAIRMAN: 

No  doubt  you  are  right  Mr.  Johnston  but  perhaps  you  could 
clarify  that. 
MR.  JO}{NSTON: 

Q.  Your  son  was  at  nursing  school  was  he  not  Madam  Sobieska? 

A.  Yes. 
MR.  CRANE: 

Would  my  friend  please  not  lead  the  witness. 
CHAIRMAN: 

You  are  leading  the  witness  Mr.  Johnston,  surely  you  can 
avoid  that  sort  of  thing. 
MR.  JOHNSTON: 

The  matter  is  on  the  record  Madam  Chairman.   There  must  be  a 
proper  explanation  for  this. 
CHAIRMAN : 

Q.  Madam  Sobieska,  you  have  two  children? 

A.  Yes. 

Q.  And  you  have  one  aged  --  how  old  now? 

A.  One  was  bom  in  '73  so  now  he  is  six  and  the  other 
born  in  '74. 


Q.  So  how  long  is  it  since  you  have  seen  these  children? 

A.  Since  I  am  here,  '75,  so  that's  four  years. 

Q.  I  see.  What  care  has  been  taken  of  these  children? 

A.  Well  their  father  takes  care  of  them,  and  they've  got 

a  guwernantka  (governess). 

Q.  Do  you  write  them? 

A.  Yes. 

Q.  Do  they  write  you? 

A.  Not  too  much.   My  oldest  son  does  not  know  how  to  write 

very  much. 

Q.  Not  very  bright  I  gather? 

A.  He ' s  too  young. 

Q.  I  see. 


CHAIRMAN; 


Sorry  Mr.  Johnston. 
MR.  JOHNSTON: 

Well  thank  you  Madam  Chairman.   If  I  may  continue. 
(TO  THE  WITNESS) 

Q.  Madam  Sobieska,  you  said  you  are  against  the  regime  in 
Poland? 

A.  Umhm. 

Q.  And  does  your  husband  know  this? 

A.  Yes,  he  used  to  threaten  me  and  once  he  beat  me. 

Q.  He  beat  you? 

A.  Yes. 

O.  Did  you  have  any  trouble  with  the  government  Madam  Sobieska? 

A,  My  husband  is  a  high  official  so  we  are  rich  but  there 
is  no  freedom. 
(VOICE  FROM  BACK  OF  THE  COURT) 

I  object    to    these    proceedings.     I    don't   know  why  we   have    to 


Interrupt- 
ion by 
member   of  go   all    through   these    formalities   to   arrive   at   a   conclusion   that's 


Public 
(IV. 
pp.  55-53) 


already  been  decided. 
CHAIRMAN: 

Who  are  you,  come  up  here,  come  right  up  here. 
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VOICE: 

I  represent  the  Concerned  Citizens  Society  for  the 
Prevention  of  Cruelty  and  Injustice  to  Persons  appearing  before 
Administrative  Tribunals  in  Canada,  Incorporated. 
(APPLAUSE  FROM  THE  AUDIENCE) 

MR.  CRANE: 

I  see  there  are  a  lot  of  members  in  the  audience. 
CHAIRMAN: 

What  are  you  doing  here? 
VOICE: 

We  feel  it  is  our  duty  before  tribunals  to  protect  the 
rights  of  poor  unfortunate  creatures  like  the  appellant  here  from 
inhumane  treatment  by  Board  members. 
CHAIRMAN: 

Well  you  realize  this  is  a  public  hearing? 
VOICE: 

Yes. 
CHAIRMAN: 

And  one  of  the  great  safeguards  against  injustice  is 
a  public  hearing  and  you  are  interrupting  a  public  hearing. 
VOICE: 

Well  we  feel  it  is  our  duty. 


CHAIRMAN: 

do  you  ? 
VOICE: 

CHAIRMAN: 

VOICE: 

CHAIRMAN: 


You  realize  that  you  could  be  found  in  contempt  of  court 


Well  .... 


Well? 


We  do  what  we  feel  is  necessary  for  each  case. 


Well  to  safeguard  the  right  of  the  appellant  to  a  public 
hearing,  you  will  have  to  promise  to  sit  down  and  be  quiet  and  be  good 
and  not  interrupt.   Are  you  prepared  to  do  that? 
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VOICE: 

Well    I   guess    so.    I    still    think   that    the    Board   is    so    biased 
and   so    stupid   I    don't    think,   you    have    to   go    through   all    this. 
CHAIRMAN: 

Now   you   are    really    in   contempt    of    court.      You   realize 
that    you    could   go   to    jail    for    that    and   be    fined    for    doing  what   you've 
just    done? 


VOICE: 


CHAIRMAN: 


VOICE; 


I  would   like    to   make    a  motion   to    intervene    in   this    hearing. 


As   what. 


As  a  member  of  the  Concerned  Citizens  Society  for  the 
Prevention  of  Cruelty  and  Injustice  to  Persons  Appearing  Before 
Administrative  Tribunals  in  Canada  Incorporated. 
CHAIRMAN: 

What  conceivable  interest  have  you  got  in  this  matter? 
VOICE: 

Well  our  interest  is  making  sure  that  the  proceedings 
and  the  procedures  that  the  Board  uses  are  fair  to  the  appellant; 
that  appellants  are  not  subjected  to  any  undue  stress  or  treated  less 
than  the  full  rights  they  are  due  --  due  to  them  under  the  law. 
CHAIRMAN: 

That  is  the  interest  of  all  concerned  citizens.   I  don't 
think  you  have  any  special  interest. 
VOICE: 

Our  interest  is  for  future  appellants  who  come  before 
this  Board  who  are  not  here  to  protect  themselves. 

OFF   THE   RECORD  CONSULTATION 

CHAIRMAN: 

Well  I  am  afraid  sir,  your  interest,  while  we  are  sympathetic 
to  it,  is  not  sufficiently  direct  to  permit  you  to  intervene.   However, 
since  this  is  a  public  hearing  you  may  return  to  your  seat  and  sit 
down  but  if  there  is  any  more  noise,  you  will  be  ejected  from  the  premises. 
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Hearsay 


VOICE: 

Very  well  but  I  reserve  my  rights  to  apply  for  a  writ 
of  prohibition. 
CHAIRMAN: 

If  you  are  going  to  apply  for  a  writ  of  prohibition  you 
had  better  do  it  now. 
MR.  JOHNSTON: 

Madam  Chairman  I  want  to  make  it  abundantly  clear  that  I 
have  no  knowledge  of  this  individual  and  I  regret  his  interrup- 
tion. 
MR.  GLOGOWSKI: 

Thank  you  Mr.  Johnston. 
MR.  JOHNSTON: 

Q.  Now  Madam  Sobieska,  how  did  you  come  to  Canada? 

A,  Well  I  wrote  to  my  father  who  had  been  here  for  a  couple 

of  years  and  I  begged  him  to  sponsor  me, 
Q.  Madam  Sobieska,  why  did  you  say  you  were  single? 
A.  Well,  because  it  was  the  only  way  to  get  out  of  Poland, 
I  got  my  passport  on  the  black  market  and  I  paid  100,000 
Zloty s. 
Q.  Did  your  husband  know? 
A.  Oh  no,  he  would  kill  me  if  he  knew. 
Q.  He  would  kill  you? 
A,  Umhm. 
Q,  If  you  have  to  go  back,  aside  from  your  husband,  would 

you  be  in  any  other  sort  of  trouble? 
A,  Yes,  the  government  would  imprison  me  and  torture  me. 
I  would  be  a  political  prisoner.   They  are  looking  for 
me. 


CHAIRMAN: 


Q.  How  do  you  know  that? 

A.  Well  my  girlfriend  went  to  Poland  last  summer  and  the 

concierge  of  our  apartment  in  Warsaw  told  her  that  the 

police  came  and  were  looking  for  mie. 


MR.  CRANE : 


This    is    hearsay   Madam    Chairman,    I    ask    the    Board   to    disregard 
the    testimony    entirely. 
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MR.    JOHNSTON: 

Madam  Chairman,    this    is    a    conversation    related    directly 
to    Madam    Sobieska,    I    don't    know   why    she    shouldn't    relate    that    to    the 
court. 
MR.    CRANE: 

Well  if  the  conversation  is  of  any  relevance  I  am 

objecting  to  the  content  of  it. 
MR.  JOHNSTON: 

Q.  Well  let's  go  on.   What  do  you  want  this  court  to  do 

for  you  Madam  Sobieska? 
A.  Well  to  please  let  me  stay  in  Canada.   If  I  have  to 
go  back  I  will  be  tortured  and  killed.   I  am  against 
the  regime.   I  am  also  a  religious  peron  and  I  cannot 
practice  my  religion  in  Poland, 
MR.  JOHNSTON: 

Thank  you  Madam  Chairman,  those  are  all  the  questions  I 
have. 
CHAIRMAN: 


MR.  CRANE: 


Thank  you  Mr.  Johnston.   Mr.  Crane. 

Q.  Madam  Sobieska,  I  would  like  to  get  a  few  things  straight 

for  the  record.   When  did  you  ask  your  father  to  sponsor 

you  to  come  to  Canada? 
A.  In  197  4. 

Q.  I  see.  And  when  did  you  arrive  in  Canada? 
A.  In  1975. 

Q.  And  what  is  the  year  that  we  are  in  now? 
A.  1979. 
Q.  I  see.  And  your  husband  has  been  in  Poland  throughout  this 

time? 
A.  Yes, 
Q,  I  see.  And  I  understand  that  you  are  pregnant,  is  that 

right? 
A,  Yes. 
Q.  Your  husband  is  not  the  father  of  your  child? 
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MR.    JOHNSTON: 

Madam    Chairman,    I   object    to    that    question,    that's    a 
most    improper    question. 
MR.    CRANE: 

It's    improper  but    it    is    perfectly   obvious. 

MR.    JOHNSTON: 

Relevance  My  friend  is  questioning  the  paternity  of  the  unborn  child 

^   ^.        of  my  client.   That  question  is  not  in  issue  as  far  as  I  know  in  this 
Question.         -^  ^ 

hearing.   I  think  it's  most  improper  questioning. 
CHAIRMAN: 

What  is  the  relevance  of  this  question  Mr.  Crane? 
MR.  CRANE: 

Well  Madam  Chairman,  this  lady  is  asking  for  the  Board's 
discretion  to  stay  in  Canada.   Very  soon,  in  the  normal  course  of  events 
there  will  be  a  child  and  that  child  will  be  a  Canadian  citizen.  The 
support  of  that  child  is  a  matter  of  relevance  as  to  whether  this  lady 
should  stay  in  Canada.   What  I  am  leading  to  is  who  is  the  father  of  the 
child  and  will  he  be  able  to  support  the  child  and  Madam  Sobieska. 
CHAIRMAN: 

It  seems  a  relevant  question,  answer  the  question. 
WITNESS: 

Well  the  father  of  my  child  can  support  me  and  this  child. 
MR.  CRAaNE: 

Q.  And  who  is  the  father? 

A.  (No  reply). 

Q.  Now  you  are  asking  the  court  to  give  you  relief  and  you 

Bullying  must  be  frank  with  the  court  and  explain  your 

circumstances.   I  will  repeat  the  question  to  you  so  that 
threatening 

the  you  understand  it  and  understand  the  law  of  this  country, 

witness.  ,  ,      ,       ,  .      ^  .  i,      i  j 

you   understand   the    laws   against    perjury.      Would  you    answer 

the    question? 

A.     I   would    like    to    sit    down    please. 

Q.    I   don't    care    if   you    sit    down,    I   want    you   to   answer   the 

que  stion. 

MR.    JOHNSTON: 

Madam    Chairman    1   object.       My    friend  
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CHAIRJMAN: 

Before  you  object,  would  you  get  a  chair  for  your  client 
please, 
MR.  GLOGOWSKI: 

It  appears  that  she  is  really  pregnant. 
MR.  CRANE: 

I  think  I  had  better  come  closer. 
MR.  JOl-lNSTON: 

My  friend  is  bullying  and  harrassing  my  client  and  there 
is  just  no  call  for  that  sort  of  approach  in  this  kind  of  case.   You 
can  see  the  delicate  condition  of  Madam  Sobieska, 
CHAIRMAN : 

I  agree  Mr.  Crane,  there  is  no  excuse  for  bullying  the 
witness  and  you  simply  cannot  threaten  her.   Surely  you  can  put  your 
questions  in  a  more  correct  fashion. 
MR.  CRANE: 

Q.  May  I  repeat,  who  is  the  father  of  your  child 
Madam  Sobieska? 

A.  (No  reply) , 

Q.  I  presume  you  know? 
MR.  CAMPBELL: 

Don't  look  at  your  counsel. 
MR.  CRANE: 

Q.  Let  me  put  this  question  to  you.   Is  the  man  who  sponsored 
you  and  who  calls  himself  John  Sobieski,  is  he  actually 
your  father? 
MR.  JOHNSTON: 

Madam   Chairman,    I  must    object    again.    My    friend   has   not    laid 
the    groundwork    for   that   kind  of   a  question.      There    is   no    question   of   the 
paternity   of    this   child   at    issue    before   this   court.      My    friend   just 
can't    go   on   a    fishing    expedition    in   his    cross-examination. 
CHAIRMAN: 

Furthermore   Mr.     Crane,    it    seems    to   me   an   almost    insulting 
question.      John    Sobieski    is    the    father    of    the    appellant.       Surely   you 
are   not    asking  whether    he    is    also    the    father   of    her    child.       She   would 
need  the    protection   of   the    Canada   Evidence   Act    if    you   ask   questions 
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like  that. 

MR.  CRANE: 

Madam  Chairman,  I  am  asking  the  question  which  the 

witness  has  apparently  refused  to  answer  and  I  am  suggesting  to  her 

that  the  father  of  the  child  is  actually  the  person  whom  she  has 

called  John  Sobieski.   In  fact,  I  have  information,  -  a  letter  from  a 

Canadian  Chief  of  Police  -  which  my  friend  knows  about,  that  the 

person  who  calls  himself  John  Sobieski  is  in  fact  an  American  citizen 

known  as  John  Hal dimann. 

MR.  JOHNSTON: 

I  object  once  again  Madam  Chairman.   I  am  sorry  I  have  to 

Documentary    keep  interrupting  my  friend  but  I  can't  let  this  sort  of  thing  go  on. 

y  Now  it  is  obvious  that  the  letter  he  is  referring  to  is  docunentarv 

(V. 

cr>  ^r^^      hearsay.   Who  wrote  the  letter?  Why  can't  we  have  the  person  here  to 

pp.59-50)_  ■'  J  f 

give    direct    evidence?     He   is    a   chief   of  police    in   Canada   so   why   can't   he   be 

here?      Why   do   we   have    to   have   this   hearsay   evidence. 

CHAIRMAN: 

You  had  notice  of  this  evidence  did  you  not  Mr.  Johnston? 
MR.  JOHNSTON: 

Yes,  well,  yes.   That  doesn't  make  any  difference  Madam 
Chairman,  it  is  hearsay.   My  friend  could  have  subpoenaed  the  chief 
of  police. 
MR,  CRANE: 

I  haven't  put  in  my  case  yet.   I'm  just  simply  trying  to 
get  an  answer  to  a  simple  question, 
CHAIRMAN : 

What  evidence  have  you  got?  You  cannot  go  on  a  fishing 
expedition.   What  evidence  have  you  got  in  support  of  this  question, 
if  any? 
MR.  CRANE: 

The  Minister  has  received  evidence  in  respect  of  this  matter. 
VJhen  the  Minister  is  putting  his  case  in  Madam  Chairman,  at  that  time,  if 
necessary,  we  will  produce  it.   It  is  very  relevant  and  the  Board 
has  already  ruled  that  it  is  relevant  as  to  the  circumstances  of  this 
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Double 
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lady  as  to  whether  the  father  will  be  able  to  support  the  child.   The 
only  inquiry  I  am  making  is,  who  is  the  father  and  what  are  his 
circumstances?   I  would  respectfully  request  that  my  question  demands 
an  answer.   If  necessary  wc  will  file  the  letter  when  our  case  goes 
in? 
CHAIRMAN: 

Very  well. 
(TO  THE  WriNESS) 

Q,  Answer  the  question. 
A.  (No  reply) . 
MR.  CRANE: 

Q.  Do  you  know  a  John  Haldimann? 

A.  Well,  I'll  tell  the  truth.   John  Haldimann  is  my  fiance. 

Q.  And  is  he  the  person  who  calls  himself  John  Sobieski? 

A.  Yes. 

Q.    And   did   he    sponsor   you    for  admission   to    Canada? 

A.    Yes. 

Q.  And  he  is  not  your  father  but  your  lover,  is  that  correct? 

A.  That' s  correct. 

Q.  Now  do  you  still  say  that  you  are  a  refugee  from  Poland? 

A,  Yes.  I  met  my  fiance  in  Warsaw  in  1974.   I  love  him. 

I  hate  my  husband.   My  fiance  is  the  father  of  my  child 
but  I  am  a  refugee  .  I  cannot  go  back  to  Poland  and  having 
left  Poland  the  way  I  did  would  be  regarded  as  a  political 
offence.   My  husband  would  see  that  I  am  punished. 
Q.  Is  it  true  that  you  could  not  practice  your  religion  in 

Poland? 
A,  Yes. 

Q.    Did  you   yourself    ever    try  to    go    to    church   and  were   you 
prevented    from   going? 
MR.    JOHNSTON: 

Objection   Madam    Chairman,    that's    a    double    question.    How 
can  my   client    answer   two    questions   at   one    time? 
CHAIRMAN: 

Separate  your  questions  Mr.  Crane. 
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MR.  CRANE: 

It's  not  very  difficult  Madam  Chairman. 
(TO  THE  WITNESS) 

Q.  Did  you  try  to  practice  your  religion  in  Poland? 

A.  No. 

Legitimate  Q.  And  you  abandoned  your  children  and  you  abandoned  your 

cro  s  s— 

your  husband  and  you  left  Poland  to  come  here  with  a  lover, 
examination 

is  that  correct? 
MR.  JOHNSTON: 

Madam  Chairman,  I  must  object  again.   Again  my  friend  is 
imputing  the  basest  kind  of  motive  to  my  client.   There  is  no  call  for 
this  imputing  of  moral  and  socially  undesirable  behaviour  .   There  is 
no  evidence  that  would  support  that  kind  of  implication. 
CHAIRMAN: 

But  surely  that's  legitimate  cross-examination  Mr.  Johnston. 
It  came  out  of  the  testimony  of  your  client. 
(TO  THE  WITNESS) 

Q.  Answer  the  question. 

A.  I  had  to  get  out  of  Poland.  I  did  not  like  the  regime. 


Adjournment 
surprise. 


MR.  CRANE: 


CHAIRMAN; 


I   have   no    further   questions. 


Any    re-examination   Mr.    Johston? 
MR.    JOHNSTON: 

I  must    ask    for  an  adjournment.      The    evidence   of    the   real 
relationship  between   the    appellant   and   her    supposed    father   has   taken 


(VII. 
pp. 61-52)  ™^   completely   by    surprise   and    I   need   time   to    consider   this,    to    consult 

with  my    cl lent. 

MR.    CRANE: 

Well    a    few  minutes   ago   my    friend   acknowledged  that    he 

received   notice   of   this.       I've   got    the    letter    I    sent    to  my    friend  but 

I   haven't    filed   it.      My    friend  was    quite   well    aware   of    it.       His   objection 

is    ...... 
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CHAIRMAN: 

You  wrote  hirn  a  letter  Mr.  Crane,  outlining  the  evidence 
you  have  as  to  the  paternity  or  non  paternity  of  John  Sobieski? 
MR.  CRANE: 

That  is  correct  Madam  Chairman, 
CHAIRMAN: 

Did  you  get  that  letter. 
MR.  JOHNSTON: 

Well  Madam  Chairman,  I  received  the  letter  but  the  letter 

is  one  thing  and  the  hearing  of  the  full  evidence  we  have  today  is 

another.   I  had  no  idea  of  the  full  import  of  the  consequences  in  this 

matter  and  I  really  must  seek  an  adjournr.ient  to  discuss  it  further 

with  my  client. 

MR.  CAMPBELL: 

Mr.    Johnston,    you    say   that    you  knew  the    respondent's   case. 
Improper 

language  Now    you   claim   that    you   are   taken   by    surprise,       I  must    say    I   find   that 


by 
tribunal 


difficult    to   belief.      Further,    I   think    frankly    that   you  are   toying 
with   the    truth.    I  would   go    so    far   as    to    say  you    are   a    liar. 


(VIII. 

pp.62)  CHAIRiMAN: 

My   colleague   has    just    said   that   he    doesn't   believe   you. 

However,    you    did  know   the  respondent's   case    didn't   you? 

MR.    JOHNSTON:     (SUDDENLY   HOLDING    HIS    STOMACH  AND   BENDING  OVER) 
Adjournment 

-    illness  Madam   Chairman,    I    suddenly    feel    ill.       I    don't   know 

(VII    p. 61-62)        what's    come   over   me. 

MR.    CRANE: 

It    has   been   coming    over  him   all    morning.       I    don't    think 

my    friend    liked  this    tribunal    when    it    started. 

MR.    JOHNSTON:    (HOLDING    STOMACH   AND  WITH    PAINED  EXPRESSION) 

Madam   Chairman,    I   am  really   not   well.       I    seek    an   adjournment 

on   the    grounds   of    illness. 

CHAIRMAN: 

What's  the  matter  with  you  Mr.  Johnston,  you  seemed  quite 

all  right  a  minute  ago. 
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MR.    JOHNSTON: 

Who   knows,    it's   twenty- four   hour    something. 
MR.    CRANE: 

You    are   as   well    as    I   am. 
CHAIRMAN: 

Well    we    don't    believe    that    you   are   not  well   Mr.    Johnston, 
you   look   all    right    to   us.      Surely   you    can    proceed.      Carry   on. 
MR.    JOHNSTON:       (STILL   HOLDING   STOMACH) 

Q.    Madam    Sob ie ska,    you    said  you   had   trouble   with   the 
Polish   Government.    Is    not   your   brother    in   prison? 

A.    Yes,   my   brother    is   a    political    prisoner. 
MR.    CRANE: 

Madam   Chairman,    this    is   re-examination.      Now  my   friend,    on 
re-examination,    as   he   well    knows,    should   not    introduce   any  new 
material.      This    is   a    question    he    could  well    have   raised  when  he    examined 
his   witness    in   chief. 
MR.    JOHNSTON: 

Madam   Chairman,    my    friend's   cross-examination  was   an 
endeavour    to    show   that   my   client    is   not    entitled   to    refugee    status. 
This    came   out    in   his   cross-examination  and   I   think    I   am   entitled   to 
re-examine   on    those    points. 
CHAIR^IAN: 

Well    your   whole   case    is   based   on   the    question   of   refugee 
status  Mr.    Johnston,    surely   you    should   have   brought    forward  all    of   the 
evidence   you    had   on  your    examination    in   chief.      However,    since    the 
matter   is    of    such    importance    to   your   appellant's    future    and    even   life, 
I   will    allow   you    to    put    your    question. 
MR.    CAMPBELL: 

Just    a  moment    please  Madam   Chairman,    I   don't   agree   with 
what   you    just    said.       It    is  most    improper    in  my  view   for   new   evidence    to 
be  brought    forward  at    this    stage   of    the   hearing.       It    is   not    fair    to   one 
of    the    parties   that's   the    respondent    and  as    far   as    I   am   concerned    I 
refuse    to   allow   this    practice   to    carry   on, 

OFF  THE   RECORD  CONSULTATION    --- 
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CHAIRMAN: 

Well  the  majority  ruling  is  that  you  may  put  your  questions 
Mr.  Johnston  but  Mr.  Crane  will  have  a  further  opportunity  to  cross- 
examine  on  that  point. 
MR.  JOHNSTON: 

Thank  you  Madam  Chairman. 
(TO  THE  WITNESS) 

Q.  Now  how  is  your  brother  a  political  prisoner? 

A.  My  family  has  always  been  an  active  supporter  of  the 

restoration  of  the  monarchy  in  Poland  and  my  brother  was 
arrested  at  a  public  demonstration  in  1974  and  sentenced 
for  five  years  in  prison. 
Q.  The  fact  that  you  were  related  to  a  high  government  official 

didn't  help  you? 
A.  No. 

Q.  Have  you  demionstrated  in  favour  of  the  monarchy? 
A.  Yes,  before  I  was  married. 
Q.  Did  anything  happen? 
A.  I  was  detained  for   two  weeks  and  I  had  to  report  to  the 

police  every  month  after  and  even  after  I  was  married. 
Q.  And  did  you  so  report? 

A.  Yes,  I  reported  for  the  last  time  just  before  I  came  to 
Canada  and  the  police  said  they  were  watching  me  closely, 
that  I  was  a  traitor  to  the  regime. 
MR.  JOHNSTON: 

I  have  no  further  questions  Madam  Chairman. 


CHAIRMAN 


MR.  CRANE; 


Do  you  wish  to  cross-examine  on  this  point  Mr.  Crane? 

Q.  You  say  that  you  demonstrated  in  favour  of  the  monarchy. 

Are  you  a  member  of  the  Polish  National  Society  of  Canada 

the  Pol  ski  Zv.-iazek  Naradowy? 
A.  Yes. 
Q.  I  see.  And  their  objectives  are  to  support  the  monarchy, 

is  that  right? 
A.  Yes. 
Q.  Now  do  you  know  that  your  brother  was  convicted  of  a 
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MR.  CRANE : 


CHAIRMAN: 


political  offence? 
A.  Yes. 

Q.  How  do  you  know  that? 
A.  7.  was  at  the  trial  and  heard  the  conviction  and  the 

sentence. 
Q.  And  when  you  were  examined  in  chief  I  believe  you 

said  that  you  never  had  any  trouble  with  the  Polish 

Government,  now  you  say  you  were  under  police  surveillance? 
A.  I  was  very  nervous,  I  forgot  to  say  it  the  first  time. 

Thank  you. 

Any  re-examination   on   that    point   Mr.    Johnston? 


MR.    JOHNSTON: 

No  Madam    Chairman. 
MR.    GLOGOWSKI: 

Q.    Madam.    Sobieska    is   your    fiance   here    in   court   today? 

A.    Yes,    he    is    sitting   over    there. 

Q.    Point    him   out. 

A.  The  man  with  the  tweed  suit,  in  the  third  row. 

Q.  That  one  Mrs.  Sobieska? 

A.  Yes. 
MR.  CAMPBELL: 

Q.  If  you  are  allowed  to  stay  in  Canada  are  you  prepared 
to  get  a  divorce? 

A.  Yes  I  am. 

Q.  And  is  your  fiance  prepared  to  marry  >du  and  support 
you  and  the  child? 

A.  Yes,  I  think  so. 
MR.  SOBIESKI:  (MR.  HALDIMANN) 

We  are  together  as  one  I  want  you  to  know. 
MR.  CAMPBELL: 

You  can  sit  down  and  behave  yourself. 
MR.  GLOGOWSKI: 

Until  you  arc  called  as  a  witness. 


22  - 


CHAIRMAN: 

Q.  What  does  your  fiance  do  for  a  living? 

A.  He  is  on  welfare  right  now. 

Q.  Do  you  work? 

A.  Well  I  have  to  look  after  the  child. 

Q.  Have  you  any  means  of  working  if  you  had  to  work? 

A.  I  don't  have  any  trade  or  profession. 
MR.  CAMPBELL: 

Perhaps  you  should  go  to  Alberta. 
CHAIRMAN: 

Q.  Now  Madam  Sobieska,  you  were  convicted  of  a  serious 


Tribunal 

raising  a 

point  not  criminal  offence  in  Canada,  trafficking  in  heroin.  Tell 

raised  by  -    ,       _,o 

,  us  what  happened? 

counsel.  ^ 

A.  Well,  I  was  with  my  fiance  John  and  he  gave  me  the  heroin 

and  told  me  that  it  was  a  sugar  for  the  use  of  athletes 

and  he  said  I  could  sell  it  in  the  bars  and  make  a  lot  of 

money,  so  I  did.   It  happened  that  I  sold  it  to  an  R.  CM.  P. 

officer  but  I  am  innocent. 

MR.  GLOGOWSKI: 

Q.  Mrs.  Sobieska,  I  understand  you  were  sentenced  to  six 

months  in  prison  and  served  your  sentence.   Was  your 

fiance  convicted  at  the  same  time? 

A.  Yes,  but  he  got  a  suspended  sentence. 

CHAIRMAN: 

Thank  you  Mrs.  Sobieska,  you  may  return  to  your  seat. 

MR.  SOBIESKA:  (MR.  HALDIMANN) 

I  want  to  say  that  we  are  innocent  of  all  crimes. 

CHAIRMAN: 

Be  quiet  or  you  will  be  put  out  of  court. 

MR.  JOHNSTON: 

I  would  like  to  call  the  Minister  of  Employment  and  Immigration, 
Summonsing 

a  Minister.     the  Honourable  B.  Cullen.   I  have  a  summons  here  issued  by  the  Board 
together  with  the  affidavit  of  service  by  the  Bailiff  indicating  that 
the  Minister  was  in  fact  served  with  a  subpoena  and  the  proper  conduct 
money. 
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MR.  CRANE: 

Maybe  he  is  in  the  hall, 
MR-  JOHNSTON: 

I  do  not  see  the  Honourable  Mr,  Cullen  present.   I 
would  like  to  file  this  affidavit  of  service, 
CHAIRMAN: 

That  will  be  Exhibit  A-i, 
MR.  JOHNSTON: 

We  have  ascertained  that  the  Honourable  Mr.  Cullen  is  not 
present  in  the  hall  and  I  ask  you  to  issue  an  order  requiring  him  to 
attend  to  show  cause  why  he  should  not  be  found  in  contempt  of  this  court. 
CHAIRMAN: 

Why  do  you  want  to  call  the  Minister  Mr.  Johnston? 
MR,  JOHNSTON: 

Well  the  primary  reason  Madam  Chairman  is  that  I  want  to 
know  from  Mr,  Cullen  and  his  officials  why  his  officials,  who 
investigated  my  client's  immigration  status  in  1975,  did  not  ascertain 
these  facts  that  are  coming  out  right  now  but  waited  three  years  before 
the  start  of  these  deportation  proceedings, 
MR,  CRANE: 

My  friend  has  no  basis  for  calling  the  Minister  as  a  witness 
here.   In  this  particular  case  there  is  no  evidence  that  --  there  is 
nothing  before  the  Board  that  would  indicate  that  the  evidence  that  the 
Minister  would  give  would  be  of  assistance  to  the  Board,   I  can't 
imagine  that  anything  the  Minister  would  say  would  be  at  all  relevant. 
It  is  an  abuse  of  process  to  subpoena  the  Minister  in  these  circumstances, 

If  iTiy  friend  would  indicate  what  he  might  say  that  would 
be  at  all  relevant  then  that  might  be  another  question. 
CHAIRMAN: 

Well  Mr,  Johnston? 


Ik  - 


MR.    JOHNSTON: 

Well    Madam   Chairman,    I    really    can't    say   much  more    than    I 
have.       I    feel    that    these    allegations    could    have    easily   been    proven   at    the 
time    and  they   were    not    and    I    seek,    an    explanation   and    I    think   we    are 
3ntitled    to    tliat.       I   would   repeat   my    request    that    you    issue    an    order 
requesting   him   to    show  cause   why   he    shouldn't    be    found    in   contempt, 
CHAIRMAN: 

Are  you  suggesting  that  the  Minister's  evidence  is  relevant 
to  your  case,  going  back  three  years  -  four  years,  1975. 
MR.  JOHNSTON: 

I  certainly  am  Madam  Chairman. 
CHAIRMAN: 

I  see. 

Mr.    Crane,    have    you    got    anything    to    say    about    that? 
MR.    CRANE: 

Well    only    that    the    Minister   was    not    Minister    in    1975   when 
the    appellant    was    landed.       I    can't    see    any   relevance    to    it    at    all,       I 
can    produce    an   affidavit    to    that    effect    if    necessary. 
CHAIRMAN: 

Have    you    got    that    affidavit? 


MR.     CRANE : 


CHAIRMAN: 


MR.    CRANE: 


CHAIRMAN; 


I    have    an   affidavit. 

Well    then,    why    didn't    you    produce    it    before. 

Well    I    didn't    think  my    friend  made   much   of    an   argument. 


That  will  be  Exhibit  R- 1 . 

-—    OFF   THE   RECORD   DISCUSSION    -  — 

CHAIRMAN: 

We  are  all  in  agreement  that  the  Minister  has  adequately 
respondent  to  the  summons  Mr.  Johnston;  he  was  not  Minister  in  1975 
and  he  has  no  personal  knowledge  of  the  matter  at  all.   So  that  your 
request  is  denied. 
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MR.    JOHNSTON: 
Newspaper 

articles  Thank   you    Madam   Chairman. 

a  s 

I  would  like  to  file  various  articles  from  Macleans,  Penthouse, 
evidence 

Playboy,  New  York  Times,  Time  Magazine  and  Amnesty  International. 
MR.  CRANE: 

I  object.   Surely  my  friend  must  produce  something  that  is 
of  probative  value.   My  friend  could  bring  in  the  contents  of  the 
library  just  down  the  hall  or  copies  of  the  Globe  and  Mail.   What 
possible  relevance  is  it  to  file  copies  of  newspapers  and  magazine 
articles  all  of  which  are  hearsay  on  hearsay  on  hearsay  on  hearsay. 
MR.  JOHNSTON: 

Madam  Chairman,  I'm  filing  these  articles  to  indicate  the 
state  of  the  political  climate  in  Poland  and  to  support  my  client's 
contention  that  the  state  of  the  regime  in  Poland  is  such  that  her  life 
would  be  in  grave  danger  if  she  returned.   Surely  these  articles,  par- 
ticulary  Amnesty  International,  must  be  given  credence.   This  organization 
won  the  Nobel  prize. 
CHAIRMAN: 

What  are  the  other  articles  Mr.  Johnston?  What  did  you 
say.  Penthouse? 
MR.  JOHNSTON: 

Madam  Chairman,  I  think  you  can  take  judicial  notice  of  the 
fact  that  the  articles  that  were  printed  in  Playboy  and  Penthouse 
magazines  have  great  weight  and  credibility.   They  were  written  by 

distinguished  authors  

MR.  CRANE: 

Shape,  not  weight, 
MR.  JOHNSTON: 

....  I  think  they  are  sufficient  to  give  background.   I  am 
not  submitting  them  for  the  -  necessarily  for  the  factual  proof  of  what 
they  contain  but  merely  to  give  the  court  indications  of  the  kind  of 
conditions  that  exist  in  Poland. 
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MR.  GLOGOWSKI: 

Mr.  Johnston,  don't  tell  us  that  you  think  that  what 
you  read  in  the  paper  is  really  evidence,  especially  in  the  Canadian 
newspapers. 
CHAIRMAN: 

Do  you  think  it's  true  because  you  read  it  in  the  paper? 
MR.  JOHNSTON: 

The  Board  is  prejudiced. 
CHAIRMAN: 

No,  the  Board  is  not  prejudiced  with  respect  to  the  appellant 
Mr.  Johnston.   It  is  neither  for  or  against  which  is  all  you  are 
concerned  with.   The  Board  will  not  accept  newspaper  articles  or 
magazine  articles.  We  have  said  this  many  times.   As  Mr.  Crane  says, 
it  is  not  evidence  but  we  will  accept  Amnesty  International  in  the 
interests  of  natural  justice  because,  presumably,  they  are  less  concerned 
with  peddling  their  wares.   That  we  will  accept  and  give  a  copy  to 
Mr.  Crane. 

The  publication  of  Amnesty  International  will  be  Exhibit  A-2, 
MR.  JOHNSTON: 

Introduction  Madam  Chairman,  I  would  also  like  to  file  a  passage  from 

of  Hansard     ,,      ,      .  .  j   i    ,   »,  •  •       c  -r   •     • 

Hansard  containing  a  statement  made  by  the  Minister  or  Immigration 
as  evidence. 

and  Employment  on  March  the  13th  in  which  he  stated  that: 

"It  is  the  policy  of  this  Government  to  encourage 
"immigration  to  Canada  of  persons  from  iron  curtain 
"countries. ..." 

MR.  CRANE: 

I  would  like  my  friend  to  state  for  the  record  what  is  the 

relevance  of  this  and  in  what  way  it  can  be  made  evidence  before  this 

Board. 

MR.  JOHNSTON: 

Well  Madam  Chairman  I  submit  in  determining  the  refugee 

status  of  my  client  that  you  have  an  area  of  discretion,  that  this 

Board  is  perfectly  entitled  to  take  into  account  what  is  the  stated 

policy  of  the  Government  of  the  day  with  regard  to  imm.igration. 
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MR.  GLOGOWSKI: 

But  Mr.  Johnston,  what  you  are  trying  to  tell  us  is  that 
the  Minister  wants  to  give  a  break  to  the  people  of  Poland.   Why  did 
he  order  the  deportation  of  Mrs.  Sobieska ?  He  is  the  one  who  ordered 
her  deported. 
MR.  JOHNSTON: 

Well  his  officials,  I  submit. 
MR.  GLOGOWSKI: 

The  officials  were  acting  under  his  orders  I  understand. 
MR.  CAMPBELL: 

In  what  way  Mr.  Johnston  is  this  Board  bound  by  government 
pol icy? 
MR.  JOHNSTON: 

No  Mr.  Campbell ,  I  do  not  think  for  one  minute   the  Board 

is  bound  by  government  policy  but  I  do  suggest  that  

MR.  CAMPBELL: 

That  we  should  be  swayed  by  it. 
MR.  JOHNSTON: 

....  in  exercising  your  discretion  you  might  take  it  into 
account. 
CHAIRMAN : 

As  an  independent  tribunal  we  can  take  into  account  government 
pol icy? 
MR.  JOHNSTON: 

I  submit  that  it  is  one  of  the  factors  that  you  should  take 
into  account.   You  should  not  be  directed  by  the  government:it  is  just 
a  factor  that  should  be  part  of  your  considerations. 
MR.  GLOGOWSKI: 

And  you  suggest  that  we  shouldn't  be  independent? 
MR.  JOHNSTON: 

Oh  no,  not  at  all.   I  think  it  is  important  for  the  Board 
to  be  an  independent  Board. 
CHAIRMAN: 

But  support  the  government  policy  not  to  deport  iron  curtain 
ci t  izen  s. 
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MR.  JOHNSTON: 

That  would  be  a  policy  that  I  would  suggest  to  a  Board 
with  your  credibility  and  intelligence  not  to  discount  but  that  would 
be  --- 
MR.  CAMPBELL: 

You  just  said  that  we  were  prejudiced  Mr.  Johnston. 
MR.  JOHNSTON: 

I  am  just  asking  you  to  exercise  your  discretion. 
CHAIRMAN: 

Mr.  Crane,  have  you  anything  further  to  say  on  that? 
MR.  CRANE: 

Nothing  I  can  add  usefully.   If  my  friend  is  correct,  the 
Board  has  to  be  sympathetic  to  all  iron  curtain  countries  and  that 
would  be  a  breach  of  a  statutory  duty  which  is  to  take  into  account  what 
is  set  down  in  the  Immigration  Act. 
CHAIRMAN: 

We  won't  take  it  Mr.  Johnston.   It  has  nothing  to  do  with  us. 
We  are  dealing  with  this  person,  not  the  government  policy  in  respect 
of  iron  curtain  countries  generally. 
MR.  JOHNSTON: 

You  are  going  to  steer  your  usual  independent  course  Madam 
Chairman? 
CHAIRMAN: 

I  can't  hear  you,  I've  got  a  bad  cough. 
MR.  JOHNSTON: 

Madam  Chairman  I  would  like  to  call  my  next  witness. 
Dr.  A.N.  Other. 

Dr.  Other. 
CHAIRMAN: 

Dr.  Other,  would  you  take  the  Bible  in  your  right  hand  please, 
DR.  OTHER: 


Witness 

refusing  to  What  for? 

^Vf  ^  °^        CHAIRMAN: 
affirm 

(Xi,  To  take  the  oath. 

pp. 64-68  ) 


DR.    OTHER! 


CHAIRMAN; 


DR.    OTHER; 


CHAIRMAN: 


DR.    OTHER: 
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I    don't    think    it's   relevant. 

You    don't    think    it's  relevant,    why   not? 

I   am  not    a  material    witness,    I   am    an   expert   witness. 

Do   you    decline    to    s'-ear   to   tell    the   truth    so   help  you    God? 


I    don't    think    it    is    required  of    an    expert   witness.     It   is 
required   of   material    witnesses   only. 
CHAIRMAN: 

Will    you   affirm   to    tell    the    truth    if   you    don't   believe    in 

God.         Will   you   affirm   to    tell    the    truth? 
MR.    OTHER: 

I    didn't    say    I    didn't   believe    in   God.     God   has   nothing   to    do 
with    it.       I   am    stating  my  rights   as   an    expert   witness    in   front   of   this 
tribunal. 
CHAIRMAN: 

You   won't    even  affirm? 
DR.    OTHER: 

1    don't   think    it    is   necessary   Madam   Chairman.     I   think  my 
qualifications    stand   for   themselves. 
CHAIRMAN: 

Mr.    Johnston,    what    are    you    going   to   do   about    this? 
MR.     GLOGOWSKI: 

What    are    his    qualifications    anyhow? 
MR.    JOHNSTON: 

Madam    Chairman,    before   we    come    to    that,    I    submit    that 
this   would  --    that    he    is    perfectly   entitled  to   take    the    position   that 
he    has.      He    is   an   expert   witness.       He   has   not  been   called   to   testify   to 
the   truth  of  particular    facts   where   his    credibility  might   enter   into   the 
matter.       He    is   going   to   be   asked   his    expert    opinion   as   a    psychiatrist. 
It    is    opinion    evidence    and  not    evidence   as    to    the    truth   or    falsity    of 
certain    facts. 
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CHAIRMAI"^: 

But  surely  the  appellant's  mental  state  is  a  fact. 
MR.  GLOGOWSKI: 

Perhaps  you  will  find  out  what  the  credentials  are  of  the 
expert,  they  should  be  on  the  record.   If  I  have  to  consider  them  I  would 
like  to  know  what  kind  of  expert  is  the  Doctor  Other. 
MR.  JOHNSTON: 

All  right  Dr.  Other. 
MR.  CRANE: 

Madam  Chairman  

MR.  JOHNSTON: 

I  see  my  friend  is  leaping  to  his  feet  again. 
MR.  CRANE : 

Madam  Chairman,  all  witnesses  must  be  sworn  or  if  they  do 
not  swear  they  must  affirm  as  to  the  evidence  and  I  would  insist  that 

this  witness  be  -  either  go  through  that  process  or  be  disqualified. 
CHAIRMAN:   (TO  DR.  OTHER) 

You  realize  that  under  the  rules  of  this  tribunal  you  m,ust 
give  evidence  under  oath  or  affirmation. 
DR.  OTHER: 

Thank  you  very  much  Madam  Chairman.  I  will  affirm  to  tell 
the  truth. 
CHAIRMAN: 

Do  you  affirm  to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth? 
DR.  OTHER: 

I  do. 
CHAIRMAN: 

Very  well. 

Mr.  Johnston. 
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MR.  JOHNSTON: 

Q.  Dr.  Other,  would  you  state  your  qualifications  for  the 
Court  please? 

Qualifying  A.  I  am  a  doctor  of  medicine,  I  am  a  doctor  of  philosophy,  I 

^        *  am  a  professor  of  a  medical  faculty,  I  am  a  Fellow  of  the 

Royal  College  of  Physicians  and  Surgeons  of  Canada,  I  am 
a  Fellow  of  the  British  Royal  College  of  Psychiatry  in 
Great  Britain,  I  am  a  Fellow  of  the  American  Psychatric 
Association,  I  am  a  member  of  the  Canadian  Medical  Association, 
I  am  a  member  of  the  Ontario  College  of  Physicians  and 
Surgeons,  I  am  a  certified  expert  in  psychiatry  of  the 
Royal  College  of  Physicians  and  Surgeons  of  Canada  and  I 
am  certified  as  a  specialist  in  the  Royal  College  of 
Physicians  and  Surgeons  of  Canada.   Is  this  sufficient? 
MR.  GLOGOWSKI: 

Yes,  I  am  overwhelmed. 
MR.  JOHNSTON: 

Q.  Dr.  Other,  do  you  have  any  othtr  qualifications? 

A.  I  am  a  member  of  the  Canadian  Heraldic  Society. 

Q.  Thank  you,  I  was  waiting  for  that.   Do  you  know  the 
witness  Madam  Sobieska,  the  appellant? 

A,  Yes,  I  know  her. 

Q.  How  long  have  you  known  her? 

A.  For  about  18  months. 

Q.  And  how  did  you  come  to  know  her,  under  what  circumstances? 

A.  She  was  referred  to  my  office  on  account  of  her  emotional 
disturbance. 

Q,  Her  emotional  disturbance.   Could  you  describe  that 
disturbance  for  us? 

A.  She  suffers  from  severe  anxiety  .  She  was  severely  depressed. 
She  had  all  the  symptoms  of  illnesses  ;  she  was  trembling, 
she  was  pale,  she  was  looking  haggard,  she  was  hesitent 
in  her  speech,  she  had  a  disturbed  state,  she  lost  her 
appetite  and  she  experienced  fears  in  the  people  around  her. 
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MR..  JOHNSTON 


Q.  Aside  from  that  was  there  anything  wrong  with  her? 

A,  I  assumed  that  under  the  circumstances,  the  evidence  of 

all  the  symptomatology , she  suffers  from  severe  anxiety 

neurolosis  and  a  mild  case  of  depressive  illness. 
Q.  Doctor;  according  to  your  professional  opinion  and  your 

treatment  of  Madam  Sobieska,  to  what  would  you  attribute 

these  symptoms? 

A.  I  believe  those  symptoms  were  due,  on  the  one  hand  to  her 

sustaining  persecution  in  the  country  from  which  she 
emigrated  to  Canada  and  also  due  to  her  insecurity  concerning 

her  ability  to  stay  in  our  country. 
Thank  you,  that's  all  the  questions  I  have  Madam  Chairman. 


CHAIRMAN: 


MR.  CRANE ; 


Mr.  Crane. 

Q.  Now  Dr.  Other,  where  are  you  from? 

A.  I  am  from  Ottawa. 

Q.  Where  were  you  born  sir? 

A.  In  Finland, 

Q.  In  Finland,  I  see.   What  is  your  ethnic  origin? 

A.  Mongolian,  if  you  go  back  600  years  sir. 

Q.  Let's  not  go  back  600  years.   Let  me  put  this  directly. 

Do  you  have  any  familiarity  with  Poland? 
A.  Yes,  I  finished  my  high  school  there. 
Q.  You  lived  in  Poland  for  how  long  sir? 
A.  Twenty-three  years  of  my  existence. 
Q.  I  see.   And  would  you  describe  yourself  as  Polish? 
A.  That's  a  matter  of  definition. 
Q.  I  think  you  understand  my  question.   Are  you  of  Polish 

origin? 
A.  Yes,  yes,  I  come  from  Polish  origin. 
Q,  Now  you  said  you  knew  the  witness  18  months-  Did  you  hear 

of  the  witness  or  know  of  the  witness  before  that? 
A.  No,  I  never  heard  about  her. 
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Pseudologia 
Fantastica 

(XII. 

pp.69) 


CHAIRMAN; 


WITNESS: 


Q.  I  see.  And  is  there  any  --  do  you  have  any  blood 

relationship  with  the  witness? 
A.  None  whatsoever. 
Q.  You  mentioned  in  your  evidence  that  the  witness  has  a 

fear  of  returning  to  Poland  is  that  right? 
A.  That's  correct, 
Q.  Now  you  have  also  been  in  the  courtroom  and  heard  her 

testify? 
A.  Yes  I  did. 
Q.  And  you've  heard  that  she  lied  when  she  came  to  Canada, 

lied  about  her  marital  status  and  I  ask  you  Doctor,  is  her 

version  of  the  facts  not  consistent  with  a  desire  to  stay  in 

Canada  as  much  as  a  desire  --  as  much  as  a  fear  of  returning 

to  Poland? 
A.  I  am  not  certain  about  that. 
Q.  Now,  can  I  ask  you  this,  in  your  treatment  of  her  did  you 

ever  reach  the  conclusion  or  suspect  that  she  might  not  be 

telling  the  truth? 
A.  Yes,  I  had  suspicion  that  she  was  distorting  her  attitude. 
Q.  And  on  what  were  those  suspicions  based? 
A.  She  claimed  to  be  a  descendant  of  the  Polish  Royal  Family, 

the  Sobieskis  and  everybody  knows  that  this  family  was 

extinct  already  in  the  18th  century. 
Q.  And  to  what  do  you  attribute  these  fantasies? 
A.  I  think  she  suffers  from  a  condition  that  is  known  in 

psychiatric  terminology  as  pseudologia   fantastica. 
Q,  Now  we  are  ordinary  people  doctor, can  you  tell  us  what 

that  means? 

Some  of  us  are  not  that  ordinary  Mr.  Crane. 


Pseudologia   fantastica  is  a  condition  where  an  individual 
suffers  from  this  particular  symptom,  has  intense  urges  to  fantasize. 


MR.  CRANE; 
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Q,  And  would  you  say  that  she  was  suffering  from  this 

condition  when  she  was  giving  evidence  in  the  courtroom 
today? 

A,  That  is  possible. 

Q.  I  see.  What  conclusion  did  you  come  to  as  to  her  level  of 
intell igence? 

A.  Well,  pseudologia  fantastica  occurs  often  in  people  of  a 
limited  intelligence,  I  mean  mental  defectives  but  it  may 
happen  to  people  under  severe  anxiety  as  well. 

Q.  Did  you  consider  that  the  lady  in  question  was  of  limited 
intell igence? 

A.  I  didn't  apply  psychological  tests. 

Q.  But  it  would  be  a  possibility,  is  that  correct? 

A.  Everything  is  possible. 

Q.  But  as  an  alternative? 

A.  To  what? 

Q.  You  are  unable  to  draw  a  conclusion  as  to  whether  or  not  it 
is  based  upon  her  level  of  her  intelligence? 

A.  No. 

Q.  Would  you  say  that  she  is  suffering  from  a  mental  disease? 

A.  She  is  suffering  from  emotional  disturbance. 

A.  And  that  is  a  recognized  mental  disease? 

A.  Anxiety  and  depression,  by  all  means. 

Q.  Now  Doctor,  Madam  Sobieska's  pseudologia   fantastica, 
whatever  it  is,  is  it  not  perfectly  consistent,  in  all 
reasonable  belief,  that  her  stories  of  persecution  which 
she  might  undergo  should  she  return  to  Poland  are  symptoms 
of  the  same  problem? 

A.  I  believe  it  could  be  somewhat  exaggerated  in  view  of  the 
evidence  of  symptomatology. 

Q.  So,  if  I  understand  you  correctly,  because  I  am  not 

entirely  sure  I  understand  it,  but  if  I  understand  you 
correctly,  you  are  saying  that  you  would  not  be  certain 
if  she  returned,  from  what  she  told  you,  that  if  she 
returned  to  Poland  she  would  be  suffering  from  any  real 
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Patient  giving 
Doctor 

permission  to 
testify. 

(XIII. 
pp. 69-70) 


persecution? 
A.    Well,    it    is   very   difficult   to   answer   this    question  as 
it    has   been   put    to  me.       I   don't   know  what   her   conditions 
in    Poland   actually  were. 
Q.    I   see.    Now   Doctor,    how  much   are   you   being   paid   for   giving 
your    evidence   here   today? 
MR.    JOHNSTON: 

Madam   Chairman,    I  object    to   that    question.      What   kind   of   a 
question    is   that?      What    has   that    got    to    do   with  this    hearing? 
CHAIRMAN: 

What    has   that    got    to    do   with   it   Mr.    Crane? 
MR.    CRANE: 

It '  s   a   relevant    inquiry  Madam   Chairman.     This  witness,    if    he    is 
getting   compensation    for   giving   this    evidence, it    is    something   the   Board 
should  know.       It    is   not    an  unusual    question  to  ask   a   witness. 
MR.    GLOGOWSKI: 

Do    lawyers  work   without    compensation? 


MR.    CRANE: 


CHAIRMAN ; 


MR,    CRANE: 


CHAIRMAN 


I   am  not    here   as   a   witness    sir. 

I    don't    think   it ' s   a   proper    question. 

I   have   a    question   for    the   Doctor.      Are   you    through  Mr.    Crane? 

I  am   through. 

Q.  Dr.  Other,  do  you  have  the  permission  of  your  client  to 
discuss  her  mental  condition  today?  Did  she  authorize 
you  to  disclose  her  mental  state? 

A.  Madam  Chairman,  I  am  absolutely  absent  minded,  I  should 
have  asked  her  permission. 


CHAIRMAN; 


Perhaps  she  could  give  it  retroactively.   Mr.  Johnston 
do  you  wish  to  consult  with  Madam  Sobieska. 
MR.  CRANE: 

I  don't  know  how  we  can  turn  the  clock  back  Madam  Chairman 
The  evidence  is  before  the  Board  and  received  from  the  Doctor.   There 
has  been  no  objection  from  learned  counsel.   I  think  the  Board  should 
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accept  the  evidence  in  that  it  cannot  be  erased  from  the  record,  or  from 

the  mind  of  the  Board. 

CHAIRMAN: 

If  the  evidence  was  given  without  the  consent  of  the  patient, 
as  I  understand  medical  and  legal  ethics  correctly,  he  is  not  authorized 
to  give  it.  It  is  privileged. 
MR.  JOHNSTON: 

Madam  Chairman,  I  disagree  with  my  friend's  submission,  I 
think  this  Board  is  perfectly  capable  of  wiping  anything  from  its  mind. 
I  have  consulted  with  my  client  and  my  client  is  perfectly 
willing  to  allow  this  evidence  to  go  in  as  evidence  of  her  good  faith 
and  belief  that  this  tribunal  will  give  her  the  justice  she  deserves. 
CHA IRMAN : 

If  we  gave  the  justice  people  deserved  Mr.  Johnston  we  would 
be  in  serious  trouble,  and  so  would  they. 

Have  you  any  re-examination  of  the  witness. 
MR.  JOHNSTON: 

Q.  Dr.  Other,  you  say  you  began  treating  Madam  Sobieska  about 

18  months  ago,  is  that  correct? 
A.  That ' s  correct. 
Q.  And  that  you  spotted  symptoms  of  this  pseudologia 

fantastica  at  that  time? 
A.  Yes. 

Q.  Now  tell  me,  is  it  possible  that  the  accute  symptoms  of 
anxiety  and  fear  which  she  demonstrated  when  she  first 
came  to  you  could  have  led  to  her  state  of  mind? 
A.  That's  very  possible. 

Q.  And  you  of  course  have  no  evidence  that  this  -  the  symptoms 
existed  prior  to  her  coming  here,  that  she  had  pseudologia 
fantastica  prior  the  period  you  started  treating  her  18 
months  ago. 
A.  No,  obviously  she  didn't  tell  me  that. 
MR.  JOHNSTON: 

Thank  you. 
CHAIRMAN: 

Thank  you  very  much  Doctor,  you  may  take  your  seat. 
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imp)ortant 
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(XIV. 

pp.  70-73) 


Affidavit 
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opposing 
viva  voce 
testimony. 
Hearsay, 

(XV. 

pp. 73-78  ) 


MR.  CAMPBELL: 

That's  your  case  is  it  Mr,  Johnston? 
MR.  JOHNSTON: 

Yes,  it  is  Colonel  Campbell. 
MR,  CAMPBELL: 

I  am  a  little  perturbed  that  you  are  not  going  to  call  the 
fiance  of  the  appellant  who  is  present  in  court, 
MR,  JOHNSTON: 

Not  on  your  life  Colonel  Campbell, 
MR,  GLOGOWSKI: 

I  think,  because  you  are  asking  for  special  relief  for  your 
client,  I  personally  would  be  very  much  interested  about  the  relationship 
between  Madam  Sobieska  and  her  fiance  because  a  child  is  on  the  way,  I 
would  like  to  know  whether  there  is  a  possibility  that  he  really  intends 
to  support  the  child,   I  would  like  --  I  would  say  even  stronger,  I  want 
to  hear  him, 
MR.  JOHNSTON: 

I'm  sorry  Mr.  Glogowski,  with  thegreatest  respect.  I  have 
concluded  the  case  for  the  appellant  and  I  do  not  intend  to  call  the  fiance, 
MR.  SOBIESKI;  (HALDIMANN) 

I  want  to  testify,  I  want  to  tell  everything, 
CHAIRMAN: 

Sit  down  and  be  quiet, 
MR,  SOBIESKI:  (HALDIMANN) 

But  it  is  my  right  to  testify,   I  want  to  say  something. 


CHAIRMAN : 


MR,  CRANE: 


Would  you  please  leave  the  courtroom, 
Mr,  Crane  have  you  any  evidence? 


Madam  Chairman,  the  Minister  has  no  oral  evidence  but  I  do 
have  two  affidavits  here-  One  is  an  affidavit  of  the  visa  officer  at 
the  Canadian  Embassy  in  Warsaw,   It  is  to  the  effect  that  the  visa  officer 
interviewed  the  chief  of  police  where  Mrs.  Sobieska  resided  and  was  told 
by  that  officer  that  the  police  have  no  file  for  this  woman  and  that  she 
never  was  required  to  report  to  them.   That  is  the  first  exhibit  that 
I  would  like  to  file. 
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CHAIRMAN: 

That  will  be  Exhibit  R-2. 

Do  you  have  any  objections  to  that  Mr.  Johnston? 
MR.  JOHNSTON: 

No  Madam  Chairman. 
MR.  CRANE: 

The  second  affidavit  is  an  affidavit  by  James  Stuart,  the 
husband  of  the  appellant  and  it  is  to  the  effect  that  he  wishes  her  to 
return  to  Poland  and  that  he  anticipates  no  trouble  with  the  authorities 
should  she  return. 

That  is  the  evidence  that  the  Minister  wishes  to  file. 
CHAIRMAN: 

Exhibit  R-3. 
MR.  CRANE: 

That  completes  the  Minister's  evidence  Madam  Chairman. 
CHAIRMAN : 

Well  may  we  hear  submissions.   Mr.  Johnston. 
MR.  JOHNSTON: 

Thank  you  Madam  Chairman. 

Madam  Chairman,  as  you  are  well  aware,  my  client  was 
ordered  deported  on  two  grounds,  one  that  she  was  convicted  of  a  criminal 
offence  and  the  other  that  she  misrepresented  her  marital  status  when 
she  came  into  this  country. 

I  submit  on  the  evidence  we  have  heard  today  that  both  of 
these  matters  are  matters  which  the  tribunal  should  not  take  into 
account,  with  the  greatest  respect.   She  was  convicted  of  a  criminal 
offence  concerning  heroin.  She  served  her  imprisonment  for  six  months. 
You  have  heard  her  evidence  as  to  the  circumstances  under  which  that  offence 
occurred.  Her  story  is  completely  plausible  story  and  obviously  the 
judge  who  heard  the  matter  must  have  agreed  because  of  the  shortness  of 
the  sentence  imposed,  and  furthermore,  my  client,  at  this  stage  is 
entitled  to  --  is  in  the  process  of  applying  for  a  pardon  under  the 
Criminal  Records  Act  which  would  expunge  the  offence  from  the  record 
just  as  if  it  never  existed. 

I  would  ask  the  tribunal  to  discount  that  ground. 
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The  other  ground  is  that  she  misrepresented  a  material  fact. 
Really  Madam  Chairman,  it  was  a  small,  small  material  fact.   She  met  a 
man  that  she  loved,  loved  deeply  and  she  was  going  to  marry  the  man. 
They  are  going  to  become  Canadians  Madam  Chairman,  Canadians  if  you  allow 
them  to  stay  here  and  take  their  rightful  place  in  our  society  and  I 
urge  you,  on  that  small  matter  of  misrepresentation  of  marital  status, 
to  wipe  that  from  your  mind  as  well. 

Now  to  the  most  important  part  of  the  evidence.   That  is 
her  refugee  status.   You  are  well  aware  Madam  Chairman  that  the 
definition  of  refugee  under  the  Immigration  Act  1976  includes  any  person 
who  by  reason  of  a  well  founded  fear  of  persecution  for  reasons  of 
religion,  nationality,  membership  of  a  particular  social  group  or  a 
political  opinion,  qualifies  as  a  refugee  and  is  entitled  to  remain  in 
this  country. 

Now  I  just  ask  you  to  cast  your  mind  back  on  the  evidence 
you  have  heard  today.   Madam  Sobieska  left  her  country  under  extremely 
difficult  circumstances,  hardship  circumstances  I  would  say.   Her  child 
was  abused  for  his  religious  beliefs;  she  was  beaten  by  her  husband; 
she  was  watched  by  the  authorities;  she  was  suspected  because  her  family 
had  demonstrated  for  the  monarchy.   She  was  in  such  a  state  of  fear  and 
anxiety  that  she  had  to  consult  a  psychiatrist  in  this  country  and 
you  can  see  from  his  testimony  today  and  her  own  appearance  that  she 
had  suffered  tremendously  from  these  anxieties  and  fears. 

I  submit  Madam  Chairman  that  if  you  do  not  allow  this  appeal 
and  send  this  woman  back  to  Poland,  that  you  are,  at  the  very  least, 
submitting  her  to  a  life  of  hardship  or  perhaps  torture.   You  may  even 
perhaps,  be  condemning  her  to  death.   Now  Madam  Chairman,  think  about 
that.  Do  you  want  that  on  your  conscience? 

Thank  you,  that's  all  I  have  to  say. 
CHAIRMAN: 

Mr.  Crane. 
MR,  CRANE: 

Madam  Chairman,  there  has  been  no  evidence  that  there  might 
be  a  sentence  of  death.  There  has  been  no  evidence  in  this  case  of 
any  probative  value  that  there  might  be  torture.  In  fact,  the  question 
is  really,  this  tribunal  has  to  resolve,  is  whether  there  is  any 
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equitable  grounds  for  having  -  exercising  your  discretion  and  having 
this  lady  stay  in  Canada. 

The  only  evidence  in  the  case  is  the  evidence  of  a  person 
who  left  Poland,  who  came  here,  who  got  pregnant,  who  wanted  to  stay 
in  Canada,  who  comes  before  this  Board  and  gives  a  series  of  mis- 
representations. 

The  other  evidence,  the  evidence  of  the  Doctor;  is  completely 
equivocal-  It  doesn't  help  one  side  or  the  other.   The  Doctor  said  she 
is  suffering  from  a  mental  condition  and  that  he  couldn't  assess 
whether  she  is  telling  the  truth  or  not  and  in  my  submission  Madam 
Chairman,   that  is  clearly  the  case. 

Finally,  the  Minister  has  put  forward  in  rebuttal  the  evidence 
of  the  visa  officer  and  the  evidence  of  the  husband.   My  friend 
hasn't  even  attempted  to  rebut  that  evidence  and  has  made  no  mention 
of  it  whatsoever  in  his  address. 

I  think  it  is  a  clear  case  Madam  Chairman  for  your  discretion 
to  be  exercised  against  the  applicant. 
CHAIRMAN: 

Any  reply  Mr.  Johnston? 
MR.  JOHNSTON: 

Madam  Chairman,  as  to  the  equivocal  nature  of 

CHAIRMAN: 


Court 

1 imiting 

time  for  Now  you  have  got  30  seconds. 


submi  ssions. 


MR.    JOHNSTON: 

Now    the   equivocal    nature    of    the    Doctor's    evidence   

CHAIRMAN: 

30    seconds. 
MR.    JOHNSTON: 

I   would    submit    that    Dr.    Other's   evidence    is    not    equivocal 
at    all    Madam   Chairman. 
MR.    CRANE: 

Time. 
CHAIRMAN: 

I'll    say    that    Mr.    Crane. 
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MR.  JOHNSTON: 

May  I  continue  Madam  Chairman, 
CHAIRMAN: 

Three  seconds. 
MR.  JOHNSTON: 

I  rest  my  case  Madam  Chairman, 
CHAIRMAN: 

The  appeal  is  dismissed. 
MR.  JOHNSTON: 

Is  that  all  Madam  Chairman. 
CHAIRMAN: 

What  more  do  you  want  Mr,  Johnston? 
MR.  JOHNSTON: 

Madam  Chairman,  I  would  respectfully  request  reasons  for 
your  decision, 

MR,  CRANE : 

Require-  »,   r  •   ,  •   •        .       ,  .  ■>  ,        r  ■,    rr,,  . 

^  My  friend  is  lust  trying  to  build  a  case  for  an  appeal.   This 

ment  to  j  j  j       o  rr 

give  is  a  perfectly  clear  case;  it  rests  on  credibility.   There  is  no  reason 

reasons.      r    i   t,    j     •  •    , 

for  the  Board  to  give  reasons  m  the  case  at  all, 

CHAIRMAN: 

It  appears  to  me  that  the  reasons  would  be  obvious. 
MR.  JOHNSTON: 

Madam  Chairman,  I  must  protest  the  implication  that  we  are 
trying  to  build  a  case  for  appeal.   What  we  are  trying  to  do  is  to 
understand  the  decision  this  tribunal  has  arrived  at  and  surely  we  are 
entitled,  having  gone  through  this  process,  to  know  the  reasons  why  the 
Board  arrived  at  the  decision  it  did, 

I  can  cite  you  a  famous  text  written  by  the  Honourable  David 

Jones  in  which  he  referred  to  the  Northwestern  

MR.  CRANE: 

Is  he  a  living  author? 
MR.  JOHNSTON: 

He  was  this  morning.  In  the  Northwestern  Utility  case  he 
refers  to  the  judgment  of  the  very  eminent  Mr.  Justice  Estey  vho  said 
it  was  salutary,  extremely  salutary  Madam  Chairman, for  a  tribunal  to 
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give  reasons.   Need  I  cite  any  higher  authority  than  that. 
CHAIRMAN: 

Well  you  could  read  our  statute  Mr.  Johnston  which  requires 
us  to  give  reasons,  if  requested  by  one  of  the  parties. 
MR.  JOHNSTON: 

Thank  you  Madam  Chairman.   I  would  refer  you  to  section 

umm 

MR.  CAMPBELL: 

Read  the  statute. 
MR.  JOHNSTON: 

Whatever  section  it  is  that  requiries  you  to  give  reasons. 
CHAIRMAN: 

Very  well,  we  will  give  you  reasons. 

You  didn't  contest  the  deportation  order  and  it  is  clearly 
in  accordance  with  the  law. 

When  we  get  into  the  appellant's  appeal  on  the  equitable  side 
which,  because  she  is  a  landed  immigrant  is  based  on  all  the  circumstances 
of  the  case,  we  must  look  at  all  the  evidence  that  we  have  heard  today 
and  the  evidence  before  the  lower  tribunal  and  here  we  have  an  unfortunate 
young  woman  who  seems  to  suffer  from  a  peculiar  disease,  pseudologia 
fantastica,  who  has  told  us  a  story  which  even  her  own  psychiatrist 
cannot  say  is  true  or  not  true.   It  doesn't  seem  to  hang  together. 

She  lied  her  way  into  this  country  and  she  seems  to  be 
lying  in  order  to  stay  here. 

Now  it  is  true  that  the  Minister  introduced  evidence  to 
contradict  her  testimony.   Her  testimony  is  viva  voce  testimony  under 
oath;  the  Minister's  testimony  was  affidavit  evidence.   One  affidavit, 
the  affidavit  of  the  visa  officer  was  hearsay.   He  said  that  somebody 
told  him. 

On  the  other  hand,  we  have  the  affidavit  evidence  of  the 
husband  and  he  is  prepared  to  take  this  woman  back  and  she  will  be  in 
no  trouble. 

On  balance  we  do  not  feel  that  we  should  extend  to  her 
any  special  consideration.   She  has  two  children  in  her  home  country 


of  the 
Board. 
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and  a  husband.   Her  fiance  was  not  even  called  as  a  witness.   I  agree 
that  he  is  bursting  to  testify  but  counsel  for  the  appellant  did  not 
see  fit  to  call  him.   We  don't  know  anything  about  him  and  on  balance, 
unfortunately,  we  can  do  nothing  for  this  woman.   She  must  go  home  to 
her  husband  who  is  prepared  to  receive  her  and  her  children. 

So  the  appeal  is  dismissed. 
MR.  JOHNSTON: 

Are  you  sure  those  are  the  facts  that  you  rely  on  for  your 
decision? 
MR.  SOBIESKI:  (HALDIMANN) 

Does  that  mean  that  Clementina  and  I  are  never  going  to 
be  together? 
CHAIRMAN : 

I  thought  you  were  thrown  out  of  the  court  a  half  an  hour 
ago. 
MR.  CRANE: 

I  had  the  impression  that  you  might  not  have  finished  your 
reasons  that  you  were  delivering. 
CHAIRMAN: 

Yes,  you  are  right,  I  did  have  one  more  reason  which  I 


Confident- 
ial report 
by  employee    should  make  reference  to  in  fairness  to  both  sides,  and  that  is  we 


have  a  confidential  report  from  a  member  of  our  staff  that  this  woman 

(XVI,  ^^  ^  been  living  a  very  disorderly  life. 

pp.  78-79)      MR.  JOHNSTON: 

I  must    leap    to  my    feet    to   object    to   the    reference   of   any 
report    of   that   nature.      You    say    it    is    a   confidential    report.      We   have 
had  no      notice   of    this.      We   have    had  no  opportunity   to    see    it.       I 
submit    that    these   proceedings    should  be   reopened   after   we   have   an 
opportunity   to   examine   the    report    and  make    subm.issions    on    it. 
CHAIRMAN: 

Now   come    come   Mr.    Johnston.    You've    heard   those   huge   reasons 
we    just    gave.  Surely     you    don't    need   to    see   that    report. 
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MR.  JOHNSTON: 

For  all  I  know  that  report  may  underlie  the  strength  of 
the  reasons  you  have  given.   It  may  be  a  crucial  factor  in  your  mind- 
How  do  I  know?  How  do  any  of  us  know?   We  don't  know  what  the  report 
says. 
CHAIRMAN: 

Mr.  Crane. 
MR.  CRANE : 

Madam   Chairman,    this    is    a    perfectly    plain   case.      As   you 
have    said    in   your   reasons,    the    decision    is  based   primarily   on   the 
credibility   of    the  witness   and   on   the    other   evidence    that   has   been 
adduced.       If    is    perfectly  within   the    Board's   right    to   carry   on   a 
confidential    investigation  and  certainly,    in   this    particular   case,    there 
is    no   reason   to    disclose    the   report,    or    in   any   other    case    I  might    say, 
CHAIRMAN: 

Anything    further  Mr.    Johnston? 
MR.    JOHNSTON: 

Nothing    further  Madam   Chairman. 
CHAIRMAN : 

Well    it    is   a    confidential    report   and    it   will    not    be 
disclosed. 
CHAIRMAN: 

That    completes   the    case    gentlemen,    thank   you    for   your 
assistance. 


(COURT   REPORTER'S    CERTIFICATE) 


DISCUSSION  FOLLOWING  MOCK  HEARING 


Application  to  Disqualify  --  Bias 


MR.  GLOGOWSKI 


CHAIRMAN; 


COMMENT ; 


CHAIRI'lAN; 


COMMENT : 


COMMENT : 


CHAIRMAN: 


C0I#1ENT : 


If  you  remember,  the  first  motion  to  disqualify  Mr.  Glogowski 
was  because  he  was  Polish  and  a  member  of  a  Polish  nationalist 
society . 

I  could  not  recognize  the  pronunciation  of  learned  counsel. 

Has  anybody  any  comments  to  make? 

I  believe  it  is  a  practice  before  the  court  that  an  objection 
should  be  made  before  the  hearing.   The  objection  should  be  made 
by  the  counsel  who  is  objecting,  perhaps  to  the  Registrar  of 
the  court.   I  think  Chief  Justice  Jackett  said  something  about 
that. 

He  did  say  that  but  suppose  you  did  not  know  until  you  walked  in- 
to court  who  was  there?   What  would  you  do?   Would  you  do  what 
Mr.  Crane  did? 

Well,  I  think  you  would  have  to. 

I  think  the  point  is  well  made  that  if  possible  the  court  should 
be  informed  of  a  objection  before  the  hearing  starts.   Usually, 
if  a  Board  member  knows  about  a  possible  conflict  prior_tg_beina 
in  public,  he  would  say,  "There  is  no  way  I  am  going  to  put  my- 
self in  the  position  of  being  criticized  so  I  will  withdraw." 

Well,  given  the  situation  where  Mr.  Crane  objected  to  Mr.  Glogowski 
and,  was  shot  down,  what  should  he  have  done?   Is  tnere  anything 
he  could  have  done  at  that  stage? 

Could  he  not  have  requested  an  adjournment  to  request  that  the 
Board  member  be  excused?   That  is  the  only  thing  I  can  think  of 
off  hand. 
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COMIIENT; 


MR.    CRANE; 


COMMENT : 


CHAIRI4AN: 


COMIffiNT: 


CHAIRMAN: 


Could  he  not  request  an  adjournment  to  go  for  a  writ  of  pro- 
hibition?  Can  a  challenge  be  shot  down  even  if  the  case  is 
on  appeal? 

I  do  not  think  so.   I  think  that  where  there  is  serious  con- 
flict, that  even  if  he  did  go  ahead,  it  would  not  be  consid- 
ered to  be  a  waiver.   The  alternative  is  that  if  you  feel  that 
a  Board  member  is  in  fact  going  to  be  prejudiced,  I  suppose  you 
run  a  pretty  serious  risk  about  going  ahead  at  all;  therefore, 
you  would  ask  for  an  adjournment,  so  that  you  could  get  the 
thing  ruled  on  by  the  Court  [in  the  case  of  a  federal  tribunal, 
by  the  trial  division  of  the  Federal  Court  of  Canada.]. 

It  is  more  interesting  as  to  what  a  Board  member  does  when 
challenged.   In  this  cicumstance,  a  member  of  the  Board  thought 
it  was  not  a  serious   enough  matter  that  he  needed  to  disqualify 
himself.   Is  that  basically  what  happens  in  the  circumstance;  a 
member  of  the  Board  has  to  consider  what  is  a  reasonable  allega- 
tion of  bias?   That  is  what  interests  me.   How  does  a  member  of 
a  Commission  handle  such  a  challenge? 

Of  course,  if  you  felt  that  you  should  not  sit  on  it  for  personal 
reasons  or  any  reason,  you  would  disqualify  yourself  ahead  of  time. 

Exactly,  but  in  this  case  perhaps  the  member  did  not  even  think  of 
it.   Then,  along  comes  counsel  and  there  is  a  remote  possibility 
of  bias.   I  guess  he  would  just  have  to  make  up  his  mind  ahead 
of  time  whether  he  should  decide  to  go  ahead  and  hear  it. 

You  might  feel  that  you  did  not  want  to  hear  it,  but  perhaps  you 
are  out  on  circuit  and  there  are  only  three  of  you  available. 
If  the  reasons  to  disqualify  were  not  terribly  cogent,  I  think 
you  would  go  ahead.   But  you  see,  counsel,  in  my  understanding 
of  the  law,  at  that  stage   should  walk  out  of  the  court  and  say. 
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COMTffiNT: 


CHAIRT^AN; 


COMMENT : 


CHAIRMAlvI; 


MR.  CRAi-^E: 


"I'm  going  for  a  writ  of  prohibition.   Now  the  question  is, 
what  does  the  Board  do  once  counsel  has  departed;  does  the 
Board  go  on? 

Madam  Chairman,  I  viewed  the  objection  of  Mr.  Crane  somewhat 
differently,  I  thought  it  bordered  on  contempt  when  he  said 
one  member  was  prejudiced.   The  reasons  he  gave  were  not 
supportive  of  prejudice.   The  reasons  reminded  me  of  Lewis 
Duncan,  which  was  a  case  in  the  Supreme  Court  of  Canada,  when 
he  objected  to  one  member  of  the  court.   His  objection  was 
that  it  was  not  a  fair  hearing  if  a  certain  judge  presided  in 
the  court  and  he  was  asked  for  his  reasons  and  they  were  totally 
inadequate.   He  was  found  in  contempt  of  court. 

He  was  fined  $4000.00  and  told  never  to  set  foot  before  them 
again. 

In  whose  opinion  must  there  be  an  apprehension  of  bias  that 
would  lead  to  disqualification? 

Well,  as  I  understand  bias,  the  situation  of  a  member  sitting 
has  to  be  such  as  to  raise  in  a  reasonably  intelligent  man,  a 
reasonable  apprehension  of  bias.   You  do  not  have  to  prove  that 
a  member  is  actually  biased;  it  is  the  look  of  the  thing.   A':tual 
bias  is  obvious.   It  has  happened,  you  know,  and  even  if  one 
member  on  a  tribunal   of  eight  creates  a  reasonable  apprehension 
of  bias,  the  courts  will  set  the  thing  aside. 

Yes,  I  read  a  case  in  British  Columbia  where  there  was  a  criminal 
charge  under  the  Income  Tax  Act  before  a  magistrate  and  half  way 
through  the  proceedings  it  came  out  in  the  evidence  that  the 
night  before  the  magistrate  had  had  dinner  with  the  Crown  Counsel 
and  some  of  his  witnesses  from  the  Department  of  National  Revenue. 


This  was  brought  out  in  evidence.   The  counsel  for  the  accused 
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said  that  it  was  inappropriate  for  the  judge  to  continue  the 
hearing  (there  had  already  been  two  days  of  testimony)  and  the 
judge  said,  "I  agree,  I  disqualify  myself",  and  brought  the 
whole  thing  to  an  end.   Now  that  went  to  the  court  of  appeal 
but,  of  course,  because  the  judge  had  disqualified  himself 
at  that  point,  it  was  not  an  issue  although  the  court  of 
appeal  seemed  to  share  the  judge's  perception  of  the  situa- 
tion.   In  my  view,  if  the  judge  is  dining  with  one  side  or 
the  other,  then  that  looks  pretty  stange. 


11.   Exclusion  of  VJitnesses 


CHAIRJ-IAN: 


COMMENT : 


VJhat  would  be  your  attitude  in  your  tribunal  if  somebody  asked 
that  witnesses  be  excluded? 

I  think  this  is  a  matter  where  I  can  indicate  some  concern  about 
the  formal  sort  of  approach  that  I  perceived  in  the  way  the 
procedures  were  followed.   I  think  there  are  probably  other 
tribunals  that  would  exercise  more  discretion.   Your  tribunal 
seems  to  use  very  strict  adversarial  procedures  with  narrow 
rights.   I  think  ours  is  broader  with  general  issues  and 
questions  of  public  interest  and  we  would  probably  be  more 
lenient  in  our  application  of  rules  of  evidence  and  our  inter- 
pretation of  the  rules  of  procedure.   For  example,  on  that 
question,  we  would  very  rarely  permit  the  exclusion  of  witnesses. 
We  v/ould  have  to  be  convinced  that  we  would  not  be  getting  proper 
evidence  in  that  fashion.   Our  concern  is  different.     We  hold 
our  hearings  in  public;  we  hold  them  in  hotel  rooms;  we  hold 
them  in  small  towns  throughout  the  province.   We  wish  to  have 
everyone  who  attends,  and  some  attend  from  lonq  distances,  under- 
stand the  process  and  to  feel  comfortable  with  it.   As  soon  as 
we  exercise  that  discretion  to  exclude  a  v;itness,  I'm  afraid 
I  would  perceive  the  setting  up  of  an  atmosphere  that  might  be 
inhibiting  to  subsequent  witnesses,  and  to  our  process  itself. 
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COMMENT: 


COMMENT : 


COMMENT : 


COMiMENT : 


MR.  GLOGOWSKI: 


CHAIRMAN: 


So  we  shy  away  from  that  sort  of  ruling. 

Well,  of  course,  you  are  dealing  with  transport  where 
witnesses   probably  should  hear  each  other. 

That  is  true,  but  the  same  argument  applies  that  one  witness 
will  learn  from  another.   If  you  really  want  to  get  the  truth, 
they  should  not  be  listening  to  what's  coming  out  of  someone 
else's  mouth.   We  often  have  that  argument  presented  to  us. 

You  would  not  exclude  them  though? 

No,  very  rarely. 

I  may  say  that  sometimes  it  is  very  useful  when  one  party  asks 
for  the  exclusion  of  witnesses.   Let  us  say,  for  example, 
that  there  is  a  situation  where  there  is  a  marriage  of 
convenience.   There  may  be  a  totally  different  story  by 
one  partner  than  by  the  other.   We  ask,  "Do  you  know  some- 
thing about  the  family?"   "Oh  yes" ,  one  replies,  "She  has  three 
sisters  and  five  brothers",  and  so  on.   Then  the  other  indicates 
that  he  or  she  has  never  heard  about  the  sisters  and  brothers. 
You  know  they  never  even  thought  about  the  family. 

Well,  I  had  a  very  good  lawyer  appear  before  me  once  on  behalf 
of  an  appellant  and  the  respondent  asked  for  the  exclusion  of 
his  one  witness.   The  lawyer  said,  "All  right,  now  I  will  call 
the  witness  first  and  the  appellant  second  because  the  appellant 
has  to  stay",  and  that  ended  that  little  manoeuvre. 
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111.  Cross-examination  and  Extensive  Questioning 
by  Board  Members 


COMMENT : 


CHAIRMAN; 


COMMENT: 


CHAIR:4AN: 


MR.  GLOGOWSKI 


CHAIRMAN; 


Is  there  any  rule  on  this?   Is  there  anything  about  the  merits  or 
demerits  if  the  panel  has  a  counsel  do  the  questioning  for  them? 
Are  there  any  guidelines  on  when  a  counsel  should  be  employed  by 
a  panel? 

You  must  remember  that  these  counsel  were  not  counsel  of  the  par.el. 
Mr.  Johnston  was  counsel  for  the  appellant.   She  hired  him  and 
paid  him.   Mr.  Crane  was  counsel  for  the  Minister.   He  is  the 
deporting  authority.   What  is  the  view  of  the  group  when  the 
Board  started  questioning  Mrs.  Sobieska  in  the  middle  of  her 
counsel's  questioning?   Was  this  proper? 

I  would  not  find  it  difficult  personally  because  of  the  confusion 
in  the  dates.   It  seems  really  in  effect  to  be  just  setting  the 
record  straight. 

In  my  view,  the  less  questioning  that  comes  from  the  Board  during 
examination  and  cross-examination  the  better,  but  there  are  occasions 
when  you  want  to  make  sure  your  record  is  straight. 

May  I  say  this  Madam  Chairman.  I  remember  a  case  in  Montreal  involving 
a  Haitian  girl.   Her  counsel  did  not  ask  her  very  relevant  questions. 
I  asked  a  number  of  questions,  and,  we  found  out  that  she  would 
really  be  in  trouble  if  she  went  back  to  Haiti.   Because  of  that  we 
let  her  stay,  otherwise  we  would  not  have. 

That  was  one  of  the  very  few  cases  where  that  happened  but  we  did  not 
force  her  into  the  box.   The  counsel  said,  (and  he  was  one  of  the 
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COMMENT: 


CHAIR:>1AN; 


CORMENT : 


CHAIRI4AN: 


leading  counsel  in  Canada  in  the  field)  that  if  the  Board 
wished  to  question  her  she  was  ready  to  go  into  the  box. 
My  colleague  said  he  wanted  to  question  her,  so  into  the  box 
she  went.   The  whole  story  came  out  at  the  eleventh  hour. 
Her  counsel  had  not  brought  it  out  at  all.   However,  the 
questions  I  put  to  Mrs.  Sobieska  were  really  cross-exam- 
ination.  I  think  a  Board  should  never  do  that.   I  agree 
that  to  clarify  something  is  in  order  but  one  should  not 
cross-examine . 

Madam  Chairman,  I  thought  at  one  point  that  you  certainly 
functioned  as  counsel,  and  that  was  with  regard  to  the 
paternity  of  the  father.   You  were  asking  questions  as  to 
who  would  be  the  father  of  the  unborn  child.   You  alluded 
susbsequently ,  but  not  at  the  time,  to  the  fact  that  she 
had  the  right  to  invoke  the  Canada  Evidence  Act.   Here  was 
an  unmarried  women  who  was  with  child,  so  obviously  she  had 
committed  adultery.  Under  the  provincial  Evidence  Act  there 
is  a  provision  that  no  witness  in  any  action,  or  a  party 
thereto,  is  required  to  give  any  evidence  to  show  that  she 
has  committed  adultery  unless  she  voluntarily  does  so. 
She  should  have  been  afforded  the  protection  of  that  statute. 

She  had  counsel  so  he  should  have  intervened.   I  think  your 
point  is  right.   It  would  have  been  a  good  ground  of  objection. 

Before  leaving  that  point,  we  did  not  have  a  Board  counsel, 
but  many  Boards  do  have  one.   It  would  be  interesting  to  know 
your  views  on  the  role  of  such  a  counsel  vis  a  vis  the  member 
as  to  who  should  ask  questions. 

I  have  no  experience  with  that.   We  never  have  our  own  counsel 
because  it  is  purely  an  adversary  hearing.   Has  anyone  any 
experience  in  that? 
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CO:iMEl-JT : 


riR.    GLOGOWSKI 


COMMENT : 


CHAIR:4AN; 


COMT-IENT: 


CKAIRI-IAII: 


MR.  JOHNSTON; 


MR.  CA!"1PBELL: 


Well,  I  will  give  an  example.  We   have  a  tribunal  hearing. 
Afterwards  there  is  some  objection  about  the  phrasing  of  the 
questions  by  the  members  of  the  panel.   Perhaps  there  might 
have  been  some  bias,  intentionally  or  otherwise.   Maybe  it 
would  be  better  to  have  the  tribunal  engage  a  counsel  to 
ask  the  questions  on  its  behalf. 

There  is  no  provision  for  Board  counsel  in  out  Act. 

You  don't  do  that? 

No.   The  position  I  take  is  that  we  do  go  further  in  asking 
questions  than  a  conventional  court  because  of  our  equitable 
jurisdiction.   We  have  to  be  terribly  careful  about  how  we 
pose  the  questions;  you  can't  lead  in  questioning  and  you 
can't  trap  witnesses.   You  are  seeking  information.   You  can't 
cross-examine.  You  ask  a  question,  you  get  an  answer  and 
that's  it. 

It  would  leave  the  panel  free  of  criticism  if  it  engaged 
counsel  to  ask  questions  on  its  behalf. 

I  don't  think  it  would. 

I  am  interested  in  your  view.   I  have  a  feeling  that  there 
is  nothing  to  stop  the  Immigration  Appeal  Board  from  having 
a  counsel.   I  don't  see  how  you  could  be  prevented  from  doing 
so  if  you  wanted  to  conduct  your  hearings  in  that  way. 

Vie    can't.   VJe  have  an  adversary  system  and  we  don't  need  a 
third  person  mucking  it  up. 
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MR.  SOLOMCN; 


CHAIRMAN; 


MR.  SOLOMON; 


CHAIRMAN; 


MR.  SOLOMON; 


MR.  CRAI^E: 


I  think  a  very  valid  point  is  being  made  here.   There  are 
various  types  of  boards  and  no  doubt  there  are  various  types 
of  hearings  and  variations  in  the  degree  of  formality.   Let 
us  refer  back  to  one  of  the  original  questions.   In  our  case, 
for  example,  there  are  no  adversary  proceedings.   There  is' 
an  advocate  who  appears  on  behalf  of  the  claimant  but  no  one 
appearing  contra.   The  members  of  the  panel,  while  they 
won't  cross-examine,  will  certainly  do  everything  they  can 
to  bring  out  any  information  they  feel  they  need  to  arrive 
at  a  decision.   They  have,  in  effect,  helped  the  advocate. 

Is  this  so  even  if  your  applicant  is  represented  by  a 
counsel? 


Yes. 


Don't  you  provide  the  counsel? 

VJe  don't  but  counsel  is  provided  by  the  Crown. 

I  agree  with  Mr.  Solomon  that  the  nature  of  the  Board  is 
very  important  in  this  area.   The  Immigration  Appeal  Board 
is  like  the  Tax  Review  Board  in  that  there  is  a  contest 
between  a  citizen  on  the  one  hand  and  a  Department  of 
Government  on  the  other.   It's  really  not  the  place  for 
a  commission  counsel  who  does  not  fit  in  that  atmosphere. 
However,  in  other  cases  where  there  are,  for  example, 
two  competing  private  claimants  for  a  privilege,  such  as 
a  licence,  then  it's  much  easier  to  have  board  counsel  to  help 
develop  the  evidence. 
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CHAIRMAN: 


MR.  GLOGOWSKI 


CliAIxRMAN: 


COMMENT : 


COMMENT: 


MR.  CRANE; 


Inquisitorial  proceedings,  such  as  boards  of  inquiry,  is 
another  example  where  a  board  counsel  might  be  helpful. 

In  some  cases  we  have  tried  to  persuade  appellants  to 
have  counsel. 

Appellants  have  a  right  to  come  before  our  Board  alone  and 
he  or  she  is  told  of  the  right  to  counsel.   If 
they  elect  to  go  alone,  the  court  has  to  help  them.   You 
have  got  to  get  them  talking.   I  usually  ask  some  stupid 
questions  like,  "How  old  are  you?"  or  How  long  have  you 
been  in  Canada?"   Until  they  get  the  feel  of  the  court 
and  calm  their  nerves.   The  idea  is  to  start  them  talking 
before  submitting  them  to  cross-examination  to  which  the 
Minister's  counsel  is  always  entitled.   Then,  the  Board 
members  ask  further  questions.   That's  when  they  are  alone. 
If  they  have  adequate  counsel, he  has  to  do  the  work;  the 
Board  just  sits  there,  theoretically. 

It  seems  a  little  unfair  that  someone,  for  instance,  may 
be  deported  or  may  lose  their  appeal  because  he  doesn't 
have  counsel,  or  has  a  bad  counsel.   I  think  it's  generally 
fair  to  say,  that  if  they  had  bad  counsel,  we  tend  to 
question  a  little  more  than  we  would  otherwise.   On  the 
other  hand,  they  choose  the  counsel  and  vou  can't  take  the 
case  away  from  the  counsel  of  their  choice. 

In  this  particular  case,  wouldn't  she  have  been  better  with- 
out a  counsel? 

Indubitably. 
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COMMENT: 


CHAIRMAN: 


Wouldn't  there  have  been  more  sympathy  and  the  same  things 
come  out? 

I  don't  think  the  word  sympathy  applies  because  the  court  is 
completely  neutral.   Appellants  can  have  the  most  ghastly 
counsel  but  you  musn't  let  it  affect  you.   However,  I  agree 
that,  in  a  way,  sometimes  the  appellant  is  better  off  alone 
than  with  a  very  bad  counsel. 


IV.   Interruption  by  Member  of  Public 


Contempt  in  the  Face  of  the  Court  -  Interveners 


COMMENT ; 


CHAIRMAN; 


COMMENT : 


Now  we  are  getting  to  the  intervener,  the  voice  from  the 
back.   Why  would  the  Board  even  try  to  get  anything  from 
him?   If  they  wanted  to  hear  him  why  didn't  they  put  him  on 
the  witness  stand? 

VJell,  first  of  all,  he  made  a  nuisance  of  himself;  he 
interrupted.   Now  technically,  we  could  have  then  cited 
him  for  contempt,  to  show  cause  why  he  was  not  in  comtempt 
right  in  the  face  of  the  Court.   Normally,  I  personally 
would  avoid  that  and  do  exactly  what  I  did  today;  pull  his 
ears  a  bit,  tell  him  to  sit  down,  be  quiet  and  be  good.  If 
he  was  not,  then  he  would  have  to  go  out. 

We  actually  had  a  case  that  happened  just  like  that.   The 
Chairman  stopped  the  proceedings  and  asked  the  counsel  for 
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MR.  CRP^E: 


COMMENT : 


CHAIRMAN; 


COMMENT : 


CHAIRMAN; 


COMMENT : 


MR.  JOHNSTON; 


the  applicant  to  take  the  man  out  of  the  room  and  instruct 
him  in  the  ways  of  our  proceedinqs.   The  applicant  was 
instructed  that  i f  he  had  anything  to  say,  he  would  have 
to  get  on  the  stand  and  say  it. 

A  good  technique  is  a  complete  adjournment  if  you  are  deal- 
ing with  a  person  who  is  really  upset. 

But,  in  this  case,  before  the  man  could  say  a  few  words, 
the  Chairman  cut  him  down. 

Here,  the  intervener  had  no  interest  in  the  particular  case, 
just  a  general  public  interest. 

But  if  he  had  anything  to  say,  should  he  not  go  on  the  stand 
and  his  statement  become  part  of  the  record? 

But  in  this  case,  he  did  not  have  any  real  interest.   The 
statement  was  made  and  there  was  no  indication  that  he  was 
speaking  for  or  against  the  appellant. 

Surely  an  intervener  has  to  show  an  interest,  a  real  interest. 

Don't  forget  there  are  two  points  that  we  were  trying  to  make. 
The  first  was  the  interruption  and  comtempt  in  the  face  of 
the  tribunal.   Most  tribunals  under  their  statutes  have  the 
rights  of  a  superior  court  to  call  witnesses,  subpoena  doc- 
uments etc  and  would  have  the  power  to  cite  for  such  contempt 
and  perhaps  send  the  person  to  jail.   The  second  point,  was 


-  57  - 


COMMENT : 


COMMENT : 


the  question  of  whether  there  should  be  a  right  to 
intervene  on  the  basis  of  public  interest.   Do  you  allow 
someone  to  come  in  at  the  last  minute  from  the  audience 
to  make  a  general  point  on  a  public  interest  matter? 

Well,  a  lot  of  boards  and  commissions,  I  presume,  have  reg- 
ulations requiring  people  who  wish  to  be  heard  to  be 
entered  on  the  record  well  prior  to  the  date  of  the  hear- 
ing.  Any  inpromptu,  off  the  street  arrival,  I  think,  should 
not  be  heard. 

Madam  Chairman,  when  you  first  admonished  this  intervener, 
you  referred  to  the  proceedings  as  a  public  hearing  but  also 
to  the  Board  as  a  court  of  record. 


CHAIRI-IAN: 


Yes. 


COMMENT : 


CHAIRMAN; 


In  our  case,  we  have  public  hearings  but  that  board  or 
commission  does  not  necessarily  have  the  powers  of  a 
court  of  record. 

Let  me  expand  on  the  public  hearing  comment.   The  point  that 
I'm  making  is  that,  when  you  have  an  interruption  in  front  of 
the  public,  say  demonstrators,  making  a  nuisance  of  themselves 
they  are  really  themselves  destroying  or  interfering  with  the 
proper  administration  of  justice,  because  a  public  hearing 
is  a  great  safeguard  of  a  just  hearing  and  disposition  of 
the  case.   As  to  the  threat  of  a  citation  for  contempt,  that 
would  be  punished  by  the  court  of  record. 
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COMMENT: 


CHAIRMAN: 


COMMENT: 


CHAIRMAN; 


COMMENT : 


CHAIRMAN: 


Does  anybody  know  of  a  case  illustrating  the  sort  of  thing 
that  did  lead  to  a  citation  for  contempt  of  court? 

Oh  yes,  there  was  somebody  who  threw  an  egg  at  the  court. 

That's  interesting,  what  happened? 

He  was  cited  for  contempt.   In  the  House  of  Lords  there  was 
a  women  who  appeared  alone  in  front  of  the  Lords,  arguing 
her  own  case,  and,  when  she  was  told  that  she  was  not  with- 
in the  law,  she  threw  a  law  book  at  them.   I  asked  Lord 
Danckwerts  later  at  a  cocktail  party,  "What  did  you  do?" 
He  said,  "We  just  adjourned;  we  told  our  Court  Clerk  to 
tell  her  how  to  conduct  herself."   When  they  went  back  in, 
I  gather,  she  had  tamed  down. 

What  would  have  happened  today  if  he  had  been  cited  for 
contempt?   Would  he  have  been  fined  or  jailed? 

I  think  he  would  have  been  required  to  show  cause  why  he 
should  not  be  found  in  contempt.   Normally,  if  such  a  person 
is  guilty  and  anologizes  that's  enough.   The  court  will  let 
him  go.   If  he  refuses  to  apologize,  then  he  is  in  more 
serious  trouble.   There  is  a  lot  of  law  on  it.   I  know  the 
Chief  Justice  in  the  McKeown  case,  where  he  dissented,  took 
the  position  that  even  when  the  contempt  is  in  the  face  of 
the  court,  the  same  judge  should  not  sit.   It's  a  very  tricky 
matter. 
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V.    Docuraentary  Hearsay 


COMMENT : 


MR.  CRANE: 


COMMENT : 


MR,  CRANE: 


COMMENT: 


MR.  CRANE: 


CHAIRMAlNl: 


MR.  CRANE; 


What  about  the  letter  the  Government's  counsel  presented 
that  this  man  was  claiming  himself  to  be  Mr.  Sobieski  but 
was  Mr.  Haldimann? 

You  remember  that  I  did  not  put  it  in.   I  said  I  had  it. 
The  Board  asked  me  whether  I  had  any  foundation  for  my 
line  of  questioning. 

You  never  submitted  it? 

She  admitted  the  facts  contained  in  the  letter.   If  she 
had  denied  it,  then  I  could  have  put  it  in  in  due  course 
as  part  of  my  case. 

Is  it  normal  for  counsel  to  continue  with  such  questions 
without  providing  the  evidence? 

I  don't  think  it  would  have  been  normal  for  the  tribunal  not 
to  allow  me  to  cross-examine  along  this  line. 

But  there  is  a  limit  to  that  sort  of  thing.   He  can't  go 
on  a  fishing  expedition. 

However,  in  this  instance  I  was  getting  at  an  issue  that 
was  central  in  the  appeal. 
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COMMENT ; 


CHAIRMAN: 


But  still,  your  questions  were  based  on  your  representation 
that  you  had  evidence  when  the  actual  value  or  admissibility 
of  the  evidence  had  not  been  determined  by  the  Board. 

Of  course,  the  appellant  finally  wilted  and  told  the  truth. 


VI .  Changing  Testimony  given  under  Oath 


COMMENT: 


CHAIRMAN ; 


COMiMENT: 


CHAIRMAN; 


COMaMENT : 


CHAIRMAN: 


Would  the  fact  that  the  appellant  lied  under  oath  have 
caused  her  to  be  found  in  contempt  of  court? 

I  would  hesitate  to  lower  the  boom  on  contempt.   I  think  it 
would  be  up  to  the  State  to  charge  the  woman  with  perjury 
which  would  be  tried  before  a  conventional  criminal  court. 

But  she  still  changed  her  testimony.   Which  testimony  would 
you  accept? 

Suppose  you  did  cite  her  for  contempt,  what  would  you  do  with 
her  then?   You  still  have  to  decide  the  case  in  front  of  you. 

How  do  you  believe  her? 

We  didn't  believe   her. 
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COMMENT : 


CHAIRMAN: 


She  changed  her  story... 

Theoretically,  you  could  charge  for  contempt  but  I  have 
never  heard  of  it  being  done. 


VII.  Adjournment:   Surprise  Illness 


COMMENT : 


CHAIRMAN; 


COMI-IENT : 


MR.  CRANE: 


Contrary  to  the  opinion  that  has  been  expressed,  I  think 
the  counsel  for  the  appellant  was  a  most  competent  counsel. 
However,  he  became  ill.   You  refused  an  adjournment  and  I  was 
thoroughly   convinced  that  he  was  seriously  ill. 

First  of  all,  he  sought  an  adjournment  on  the  basis  of 
surprise  and  we  established  that  he  was  not  surprised.   Is 
everbody  satisfied  with  the  decision  not  to  give  him  an 
adjournment  on  this  ground?   Then,  he  was  sick  to  his 
stomach.  I^ow  do  you  think  we  should  have  adjourned  there? 

No  question,  aosolutely. 

I  think  the  tribunal  should  have  given  him  a  break  there. 
To  me  the  tribunal  was  wrapped  up  in  what  it  had  just  de- 
cided with  respect  to  surprise  and  the  members  didn't  give 
him  a  fair  time  to  recover.   He  certainly  did  look  ill. 
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CHAIRI'IAN; 


COMMENT: 


That  actually  happened  before  Mr.  Glogowski,  where  counsel 
sought  an  adjournment  on  a  frivolous  basis,  was  shot  down 
and  then  said  he  wasn't  well  and  we  adjourned. 

I  think  you  might  well  have  been  advised  to  give  an 
adjournment.   He  might  have  called  for  medical  assurance 
that  he  was  in  fact  sick. 


VIII.   Improper  Language  by  Tribunal 


MR.  JOHNSTON; 


CrLPilF^lAN: 


COMMENT: 


COMMENT : 


CHAIRMAN: 


Usinq  abusive  language  from  the  bench,  such  as  calling 
counsel  a  liar,  is  very  unseemly. 

Yes,  now  is  there  any  other  particular  comment? 

Just  on  that,  calling  the  appellant's  counsel  a  liar.   If 
the  Commissioner  doesn't  believe  what  he  is  hearing,  can  he 
state,  "I  don't  believe  you",  apart  from  going  the  last  mile 
and  telling  him  he's  a  liar? 

I  wonder  if  you  would  not  just  say,  "I  do  not  accept  the 
testimony  of  so  and  so." 

I  can  see  it  in  your  decision  but  personally  I  would  never 
do  it  during  a  hearing. 
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IX.    New  Evidence  on  Re-examination 


C0I4MENT: 


CHAIRMAN; 


COr^lENT : 


CHAIRMAN: 


MR.  CRANE; 


If  you  are  a  fact  finding  tribunal,  which  I  assume  that  you 
are,  why  would  you  have  difficulty  allowing  new  evidence  to 
come  in  through  re-examination  if  there  are  more  suitable 
facts  for  you  to  know? 

I  would  let  it  in  and  we  did.   What  we  were  trying  to  show  is 
what  would  happen  if  you  don't  consult  with  your  colleagues, 
particularly  if  they  are  lively. 

There  are  times  where  we  have  ruled  both  ways  but  as  a  fact 
finding  Board  we  will   always  attempt  to  get  everything  in  and 
I  think  counsel,  in  re-examination,  can  do  that.   If  there  is 
new  evidence,  -.^o  let  him  introduce  it. 

Well,  I  would  too. 

It's  really  a  matter  of  expansion.   There  could  be  no 
end  to  the  proceedings;  you  might  just  go  on  and  on. 


X.   Ruling  without  Consultation: 
Public  disagreement  between  Board  Members 


COMl-IENT : 


CHAIRMAN: 


I  wonder  if  you  would  comment  on  the  public  disagreement 
between  yourself  and  your  board  members. 

It's  the  kind  of  thing  that  should  never  happen. 


-  64  - 


MR.  CAMPBELL: 


CHAIRI-IAN: 


It  would  never  happen  in  public. 

We  did  it  deliberately  but  it  should  never  happen.  It  is 
very  unseemly.  I  don't  think  any  tribunal  should  ever  do 
that. 


XI .   Witness  refusing  to  Swear  or  Affirm. 
The  Value  of  an  Oath  and  the  Difference  between  an  Oath  and  7-if  f  irmation . 


COMMENT : 


CHAIRI-IAInI: 


COMxMENT : 


I  wonder  if  we  don't  too  readily  accept  this  myth  about  giving 
evidence  under  oath.   VJhat  does  the  oath  do  besides  providing 
a  threat  of  a  penalty  for  perjury,  a  kind  of  hammer  over  the 
head.   Nowadays,  if  a  person  is  going  to  lie  is  there  any 
more  chance  he  won't  lie  under  oath  than  if  he  didn't  take 
the  oath?   We  could  take  in  a  lot  of  evidence  without  it. 

I  don't  quite  agree  with  that.   Even  to  an  atheist  an  oath 

is  a  serious  promise  to  tell  the  truth.   I  think  it  has  value. 

I  can  see  an  expert  witness  who  is  called  to  give  his 
professional  opinion  taking  a  position  similar  to  Dr. 
Other's.   His  qualifications  must  be  shown  but  he  is  not 
called  so  much  to  swear  to  the  truth  or  falsity  of  facts 
but  to  give  his  expert  opinion.   Just  because  he  does  not 
take  an  oath  does  not  necessarily  mean  his  opinion  is 
valueless . 
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C0I4:«1ENT: 


COMMENT ; 


I  think  the  oath  is  a  serious  business  and  not  to  be  taken 
lightly  and  indeed,  so  far  as  Dr.  Other  was  concerned, 
his  testimony  wasn't  wholly  opinionated.   "How  long  has 
this  lady  been  in  treatment  Doctor?"   "Eighteen  months." 
It  might  have  been  yesterday  that  he  first  saw  her  but 
there  is  a  matter  of  fact  you  want  to  know.   He  does  have 
some  factual  testimony  which  cross-examination  might  bring 
out  even  if  examination  in  chief  doesn't.   There  is  no 
excuse  for  the  Doctor  Others  of  this  world  not  to  take 
an  oath  or  make  an  affirmation. 


It  seems  to  me  we  might  get  around  it  another  way.   The  law 
might  be  that  any  witness  appearing  in  court  would  be  treated 
as  being  under  oath  with  the  understanding  that  if  he  lies,  he 
may  be  charged  with  perjury.   The  witness  would  not  have  to 
make  any  promise  at  all  but  could  be  warned  of  the  penalty 
for  perjury.   But,  however  you  do  do  it,  it  seems  to  me 
that  the  witness  should  have  it  impressed  upon  him  that  it 
is  a  serious  business,  that  there  will  be  cross-examination 
and  he  may  be  in  trouble  if  he  plays  fast  and  loose  with  the 
tribunal . 


COMMENT ; 


Is  there  an  anaology  that  can  be  made  here  with  the  procedure 
used  with  very  young  children?   There  is  an  inquiry  by  the 
judge.   You  can  put  the  child  through  a  form  of  oath  but  the 
very  real  question  is  does  the  child  understand  the  meaning 
of  the  oath?   The  standard  practice  used  to  be,  and  I  pre- 
sume it  still  is,  that  the  judge  questions  the  child  to  make 
sure  the  child  understands  the  difference  between  telling  the 
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COMMENT : 


CHAIRT-IAN; 


COMMENT : 


CHAIRMAN: 


COMMENT: 


truth  and  not  telling  the  truth.   Transfer  that  situation 
to  an  adult  and  instead  of  coming  forward  and  saying,  "I 
don't  swear  because  I  am  an  expert",  suppose  he  says,  "I 
don't  swear  or  affirm  because  it  is  contrary  to  my  religious 
beliefs."   As  long  as  he  knows  the  difference  between  truth 
and  falsity  and  the  penalty  for  lying,  is  that  not  enough? 

Isn't  there  an  obligation  then  on  the  part  of  the  Tribunal 
to  say  to  itself,  "Well,  maybe  he's  not  following  the  standard 
form;  he's  eccentric  in  that  sense.   But  haven't  we  got  an 
obligation  to  find  out  from  liim  whether  whatever  form  he 
follows,  that  he's  going  to  tell  the  truth  and  that  he  under- 
stands what's  going  to  happen  to  him  if  he  doesn't?" 

Isn't  that  a  difference  in  form  rather  than  substance? 

That's  true  but  what  I  am  suggesting  is  that  you  can't 
exclude  evidence  simplv  because  a  person  declines  to  accept 
the  common  form  of  either  taking  the  oath  or  affirming. 

It's  a  good  question  anyway.   I  have  never  seen  it  happen 
but  I  suppose  it  could. 

If  the  appellant  doesn't  take  the  oath  or  affirmation  it 
would  be  different.   I  am  no  student  of  this  but  if  you  re- 
mind him  as  a  witness  that  he  is  there  to  assist  the  court 
and  shouldn't  be  misleading  the  court  and  you  are  able  to 
prove  subsequently  that  he  in  fact  did  mislead  the  court, 
wouldn't  that  be  something  like  contempt  as  opposed 
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COMMENT: 


CHAIRMAN: 


MR.  CRANE; 


COMMENT ; 


CHAIRMAN; 


to  perjury?  Couldn't  you  frame  it  that  way  with  the 
witness? 

I  would  be  very  happy  with  that  but  I  would  want  to  know 
his  explanation  of  why  he  was  not  taking  the  oath.   I  would 
want  to  know  that  he  understood  there  was  a  burden  on  him, 
whichever  way  it  was,  whether  it  was  in  terms  of  breaking 
an  oath  or  having  perjured  himself  or  whether  it  was  in  a 
sense  of  obstucting  the  course  of  justice.   But  you  said 
something.   Madam  Chairman,  about  contempt  if  he  refused 
to  take  it.  I  can't  quite  understand  that. 

As  I  understand  it,  if  the  court  rules  require  him  to  take 
an  oath  or  affirmation,  and  if  the  court  orders  him  to  do 
so  and  he  refuses,  it  is  contempt. 

It  can  be  contempt.   If  a  witness  in  a  criminal  case  refuses 
to  be  sworn,  the  judge  can  sentence  him  to  jail.   If  a 
witness,  after  he  has  been  sworn  and  in  the  course  of  the 
examination,  refuses  to  answer  questions,  he  can  also  be 
put  in  jail. 

Supposing  the  witness  says,  "Look,  I'm  an  atheist,  I  don't 
believe  in  oaths  but  I  am  telling  you,  I'm  telling  the  court, 
that  I  understand  the  difference  between  truth  and  falsehood 
and  I  am  here  to  tell  the  truth  and  I  promise  to  tell  the 
truth. . . " 

That's  an  affirmation,  I  would  treat  that  as  an  affirmation 
and  take  it. 
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COMMENT: 


CHAIRI4AN; 


COMMENT: 


CHAIRMAN ; 


COMMENT ; 


CHAIK'lAIsI; 


COMMENT: 


CHAIRMAN; 


COMMENT: 


CHAIRMAN; 


After  insisting  that  the  doctor  take  the  oath  and  there  is 
a  good  and  valid  reason  that  his  evidence  be  conducted  under 
oath,  then  surely  a  proper  oath  should  have  been  administered. 
How  can  a  proper  oath  be  administered  without  invoking  the 
diety  which  you  did  not  do? 

But  you  can  affirm. 

But    he    didn't   affirm. 

He  did  eventually. 

To  tell  the  truth  and  nothing  but  the  truth. 

That's  an  affirmation,  a  solemn  affirmation.   An  affirmation 
is  phrased,   "Do  you  affirm  to  tell  the  truth?"   I  said, 
"Do  you  solemnly  promise?" 

You  administered  the  oath  but  you  omitted  "So  help  me  God." 

Because  I  was  affirming  him,  not  swearing  him. 

When  the  first  witness  was  sworn  you  didn't  invoke  the 
diety,  so  you  had  an  improper  oath. 

I  swore  her  in,  "So  help  me  God." 


DR.  SZYRYNSKI 
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XII.   Pseudologia  Fantastica 


Now  pseudologia  fantastica,  this  is  a  name  for  a  certain 
sympton  that  ordinarily  occurs  in  mentally  deficient  in- 
dividuals, when  they  let  free  their  fantasies  without 
reasonable  constraint.   They  like  telling  stories.   It  is 
more  pathological,  that  is,  people  are  imagining  things, 
telling  stories,  writing  letters,  papers,  certain  stories 
and,  then  their  mentality  is  not  sharp  enough  to  distinguish 
their  fantasy.   Usually  this  is  a  wistful  fantasy,  a  wistful 
fantasy  they  tell  about  themselves  about  what  happened  to 
them.   During  the  war  tney  would  be  gererals,  they  were 
competent,  they  were  winning  battles.   This  is  called 
pseudologia  fantastica.   It  usally  happens  in  young  people, 
sometimes  in  children,  adolescents,  sometimes  in  adults  but 
it's  rather  a  rare  syndrome.   I  would  say   that  it  has  its 
own  entity.   It  is  usually  accompanied  with  a  mental 
deficiency  or  some  other  mental  condition  which  impairs 
objective  judgment  of  reality. 


XIII ,   Patient  giving  Doctor  Permission  to  Testify 


DR.  SZYRYNSKI 


In  this  case  the  expert  witness  was  called  by  the  lawyer  for 
the  appellant.   '.Jow,  just  imagine  that  the  situation  is  re- 
versed,  that  he  was  called  by  the  lawyer  for  the  Minister. 
He  appears.   In  order  to  testify  he  has  to  have  authority 
and  the  permission  of  his  patient.   The  patient  refuses  to 
give  him  permission.   The  court  wishes  to  hear  his  evidence, 
He  refuses,  having  no  permission  from  his  patient  to  present 
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CHAIRMAN: 


COMMENT : 


MR.  CAMPBELL: 


MR.  CRANE: 


COMMENT : 


COMMENT : 


his  evidence.   Is  he  not  liable  for  the  comtempt  of  court? 
What  would  you  do  with  it? 

It's  the  kind  of  problem  that  many  boards  and  tribunals 
run  into. 

Has  there  been  a  recent  amendment  in  the  Canada  Evidence 
Act  to  extend  privileged   communication  between  physician 
and  patient?   I  thought  only  a  barrister  had  that  kind  of 
privilege,  or  the  client  of  a  barrister. 

I  think  it  was  ]ust  raised.   I  don't  think  it  has  ever  gone 
through. 

A  recent  amendment  under  the  Mental  Health  Act,  is  the  only 
privilege  that  exists.   I  don't  think  it  applies  to  criminal 
proceedings . 

Or  those  of  a  federal  tribunal. 

He  might  be  in  trouble  with  the  College  of  Physicians  and 
Surgeons . 


XIV. 


Failure  to  call  an  Important  Witness 


COMMENT : 


When  you  have  a  fiance  present  in  the  courtroom  and  you  don't 
call  him  to  the  witness  stand,  then  I  think  it's  a  question 
of  judgment. 
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CHAIRMAN: 


MR.  CRANE: 


CHAIRMAN: 


MR.  GLOGOWSKI 


CHAIRMAI^: 


MR.  CRANE: 


That's  a  well  taken  point.   Now  the  counsel  for  the  appellant 
declined  to  call  him  although  he  was  pressed  to  do  so.   You 
notice  the  Board  didn't  call  him.   We  take  the  position  that 
we  would  never  put  anybody  in  the  witness  box  when  counsel 
doesn't  want  him  put  in  the  witness  box.   This  is  not  the 
case   I  am  sure   in  some  of  the  tribunals  which  are  engaged 
in  other  fields. 

Do  you  think  it's  even  proper  for  the  Board  to  suggest  or 
to  enquire  whether  counsel  is  going  to  call  any  witness? 
That  in  itself  throws  a  burden  on  the  appellant's  counsel. 

I  only  did  it  once  where  counsel  had  10  witnesses,  in  a  very 
famous  case,  and  at  the  end  he  said,  "That's  the  appellant's 
case."   I  asked  him  if  he  was  calling  the  appellant,  and 
he  said  no.   There  was  dead  silence  in  the  courtroom.   In 
his  submissions  the  appellant's  counsel  said  that  it  was 
the  best  evidence  he  had.   That  was  the  one  time  I  commented 
that  his  best  evidence  was  his  client. 

He  brought  witnesses  from  all  over  the  world  and  never  called 
the  appellant. 

Normally  I  would  agree  with  you.   I  don't  think  the  court 
should  comment. 

Unless  it  was  an  oversight  that  slipped  his  mind  or  some- 
thing like  that. 
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MR.  JOHNSTON; 


CHAIK-IAN; 


MR.  CRANE; 


C0r4MENT : 


CHAIRI-IAN; 


There  is  something  beyond  that  though.   Should  anything  be 

inferred  by  the  tribunal  from  the  failure  to  call  the 

witness  ?  Surely  it  must  be  a  right  for  anyone  not  to  appear  as  a 

witness  and  once  he  has  made  that  decision  nothing  should 

be  inferred  from  it. 

That's  right. 

I  disagree  with  that.  In  criminal  courts  inferences  are 
drawn  all  the  time  from  the  fact  that  the  accused  is  not 
called. 

There  may  be  a  very  good  reason  for  not  calling  the  party. 
The  party  may  be  a  terrible  witness;  not  an  untruthful 
witness  but  a  very  nervous  and  inarticulate  person,  very 
susceptible  to  the  cross-examination.   These  are  the  judg- 
ments counsel  has  to  make  and  for  which  he  bears  the 
responsibility.   I  think  it's  not  a  case  of  black  and  white 
at  all.   If  you  don't  call  the  party,  it's  not  necessarily 
because  there  is  something  to  hide.   Maybe  the  party  just  does 
not  perform  well  at  all  as  a  witness.   Certainly,  in  my  days 
as  defence  counsel  I  acted  for  many  an  accused  person  whom 
the  court  found  not  guilty  but  who  were  terrible  witnesses, 
terribly  susceptible,  terribly  nervous,   terribly  inarticulate; 
might   not  even  be  able  to  understand  the  questions  asked 
them  and,  in  some  cases , ignorant  people  that  evinced  more 
pride  than  sense  and  they  would  answer  a  question  even  if 
they  couldn't  understand  it.   I  think  that's  counsel's 
judgment . 

You  agree  then  that  the  Court  should  not  comment  on  a  failure 
to  call  a  witness. 
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COMMENT: 


In  our  situation  there  are  a  number  of  cases  where  an 
employee  has  been  dismissed  and  the  employer  has  led 
witnesses.   His  counsel  may  call  witnesses  and  not  call 
the  aggrieved  person,  for  the  reasons  given  by  the  previous 
speaker.   He  may  make  a  lousy  witness  and  his  counsel  feels 
that  his  case  is  stronger  without  him.   We  accept  that. 
A  counsel  has  to  weigh  the  possibilities  and  decide  which 
is  better;  put  him  on  the  stand  and  remove  all  doubt  that 
he's  guilty  or  leave  the  doubt  in  the  minds  of  the  Board. 


XV.   Affidavit  Evidence  Opposing  Viva  Voce  Testimony  -  Hearsay 


COMMENT : 


CHAIRMAN; 


COMI-IENT ; 


CHAIRMAN; 


MR.  GLOGOWSKI 


I'm  interested  in  some  of  the  evidence  presented  by  the 
Government  in  the  affidavit. 

That  affidavit  by  a  Canadian  visa  officer  in  Warsaw  stated 
that  the  visa  officer  had  visited  the  chief  of  police  and 
had  been  told  by  the  chief  of  police  that  he  knew  nothing 
about  this  woman.   She  was  not  under  surveillance.   Now 
that  was  hearsay,  pure  documentary  hearsay. 

Why  did  you  accept  it  for  filing? 

That's  a  very  interesting  question. 

Secondly,  before  whom  was  it  sworn  and  was  it  a  properly 
sworn  affidavit? 
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CHAIRI^AN: 


MR.  SOLOMON : 


MR.  GLOGOWSKI 


CHAIRI^IAN: 


MR.  GLOGOWSKI 


CHAIRMAN: 


We  will  assume  that  it  is  a  properly  sworn  affidavit.   I 
think  this  is  not  unusual  for  most  administrative  tribunals 
and  by  the  terms  of  our  statute  we  can  adrait  any  evidence 
we  consider  credible  or  trustworthy.   We  could  admit 
practically  anything,  Penthouse,  Playboy  and  so  on  but 
then,  when  you  get  into  it,  it  is  worth  absolutely  nothing. 
That  has  always  bothered  me.   If  you  are  going  to  admit 
something,  presumably  you  have  to  look  at  it.   If  it  is 
worthless  I  don't  think  it  should  be  admitted.   But,  by 
statute  we  can  and  usually  do  receive  it. 

You  receive  it  for  what  it's  worth. 

When  you  write  your  reasons,  do  you  rely  on  this  piece  of 
paper? 

We  are  talking  about  documentary  hearsay  and  it's  worthless. 

As  another  example,  we  may  get  an  Interpol  leaflet.   It  says 
the  man  in  question,  is  being  sought  by  the  police.   He  is  a 
rapist  and  is  sought  by  the  police  all  over  the  world.   That 
is  a  copy  of  an  Interpol  bulletin  ,  but  it  is  not  even  cer- 
tified by  anybody  that  it  was  from  Interpol.   It  is  just  a 
xerox  copy  but  the  Department  may  introduce  it  as  evidence. 

This  did  occur  and,  as  I  recall,  the  appellant  denied  the 
offence  under  oath.   He  said  he  wasn't  even  there. 


MR.  GLOGOWSKI 


He  said  he  was  in  Canada  at  that  time  and  that  the  rape  was 
committed  in  Europe. 
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CHAIRMAN; 


COMMENT : 


MR.  J0H1>IST0N: 


COMMENT : 


CHAIRMAN: 


COMMENT : 


In  this  case  Mrs.  Sobieska  swore  certain  things  in  viva 
voce  testimony.   As  opposed  to  that,  the  Minister  put  in  a 
piece  of  paper,  documentary  hearsay,  and  an  affidavit  which 
was  not  hearsay  from  her  husband.   Again,  we  will  assume 
that  it  was  properly  sworn,  but  it's  affidavit  evidence 
which  is  not  open  for  cross-examination.   It  can  be  but 
it  was  not.   It  was  put  in  to  contest  viva  voce  testimony 
from  a  person  suffering  from  pseudologia  fantastica. 

I  was  concerned  about  the  most  crucial  bit  of  evidence  which 
came  at  the  eleventh  and  a  half  hour  and  was  admitted  on 
production.   No  one  cross-examined.   No  one  had  the 
opportunity.   That  was  the  husband's  affidavit  which 
figured  largely  in  your  reasons  for  judgment.   It  was 
simply  presented  to  you.   Now  even  if  you  could  say  it  was 
regularly  sworn,  what  would  you  do  in  a  case  like  that? 

First  of  all,  I  didn't  object. 

On  the  other  hand,  that's  the  kind  of  testimony  which  really 
ought  to  be  cross-examined  and  there  was  no  opportunity  to 
cross-examine  the  husband  who  was  in  Warsaw,  sub  nom.  James 
Stuart,  I  believe.   Would  you  just  take  a  crucial  bit  of 
evidence  like  that  upon  which  your  judgment  turned  and  admit 
it. 

Our  judgment  didn't  turn  wholly  on  that. 

But  it  certainly  figured  largely.   "All  is  forgiven,  come 
home .  " 
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CHAIRMAN: 


COMMENT: 


CHAIRMAN: 


COMMENT : 


CHAIRMAN: 


COMMENT: 


If  her  testimony  had  been  credible,  we  would  have  been  in- 
clined to  allow  her  to  stay  on  tlie  basis  of  her  testimony. 
Then  her  husband' s  affidavit  would  have  been  almost  dis- 
credited as  evidence  because  it  is  documentary  evidence  as 
opposed  to  viva  voce  which  has  to  be  believable  but  it 
wasn ' t . 

But  you  let  the  expert  Doctor,  through  Mr.  Crane's  question- 
ing, tell  her  fears  of  what  might  happen  to  her  when  she 
returned  to  Poland.   She  was  exaggerating  it  perhaps  but  he 
was  not  a  qualified  witness  to  speak  on  conditions  in 
Poland. 

He  was  not  talking  about  conditions  in  Poland.   He  was  tell- 
ing about  her  condition. 

He  was  asked  if  she  was  exaggerating  about  Poland.   He  said 
yes,  she  was  exaggerating  but  he  did  not  know  what  the 
conditions  were  in  Poland. 

That  should  have  been  brought  out  in  cross-examination. 

That  leaves  me  with  a  question  that  may  be  common  to  other 
tribunals  as  well  as  your  own  Madam  Chairman,  and  that  is 
starting  from  the  first  premise  that  you  may  accept  any 
evidence.   You  are  not  bound  by  the  rules  of  evidence. 
You  may  accept  that  evidence  in  your  discretion  and  then 
give  it  such  weight  as  it  deserves.    Secondly,  you  could 
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CHAIRMAN: 


COMMIffiNT : 


MR.  GLOGOWSKI 


COMMENT: 


CHAIRMAN: 


C0r4MENT : 


accept  unsworn  evidence.   You  accepted  the  Amnesty 
International  document.   What  then,  if  I  am  not  generating 
too  much  of  a  loss  between  point  one  and  two,  what  then 
prevents  you  from  accepting  the  assertions  of  counsel? 
That  is  evidence  too,  presumably,  not  sworn  perhaps  but 
on  the  same  footing  as  Amnesty  International  perhaps. 
Why  not,  since  counsel  is  interested  in  the  case,  can  he 
not  act  as  one  of  the  parties?  Is  there  anything  that 
prevents  you  from  accepting  his  assertion? 

Yes,  a  case  in  the  Supreme  Court. [Grillas  v.  M.M.I. ,  [1972] 
S.C.R.  577;  23  D.L.R.  (3d)  1]. 

Yes,  but  how  would  counsel's  assertion  differ  from  that  of 
something  that  appeared  in  a  piece  of  paper  he  submitted  to 
you?  There  is  no  distinction,  it  seems  to  me,  to  be  made 
between  the  written  evidence  and  the  oral  evidence.   Why 
don't  you  accept  what  counsel  asserts  as  evidence? 

In  my  practice  I  quite  often  stop  and  say,  are  you  giving 
evidence  or  are  you  here  to  represent  your  client?   Get  the 
evidence  through  your  client.   Get  the  evidence  through  your 
witness. 

But  your  statute  allows  you  to  take  everything  in. 

It  has  to  be  evidence  but  not  submissions. 

But  if  counsel  is  to  assert... 
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CHAIRMAN; 


COMMENT : 


MR.  GLOGOWSKI 


COMT-IENT : 


CHAIRMAN: 


Go  into  the  witness  box.   He  should  put  himsolf  in  the  witness 
box  and  swear  to  tell  the  truth  so  help  him  God. 

Perhaps  it's  a  fine  point. 

We  would  have  to  stop  proceedings  because  the  appellant 
cannot  be  without  counsel.   He  has  chosen  to  have  a 
counsel . 

Since  you  accepted  the  document  of  Amnesty  International 
you  might  just  as  well  have  accepted  Playboy  and  Penthouse, 
there  was  nothing  sworn  about  that.   There  are  assertions 
there. 

I'll  tell  you  what  I  would  do  with  that  kind  of  material. 
I  would  not  read  it.   It  is  quite  worthless  as  evi(ience. 


COMMENT : 


CHAIRMAN; 


XVI .   Confidential  Report  by  Employee  of  Board 

At  the  termination  of  the  case  there  was  reference  to  a 
report . 

That  is  not  something  we  normally  have.   We  brought  that  in 
because  other  Boards  do.   But  normally,  we  never  do  this. 
What  we  do  have  in  an  appellate  tribunal,  is  a  transcript 
of  the  full  hearing  of  the  lower  tribunal  which  is  a 
verbatim  transcript,  questions  and  answers,  before  the 
adjudicator  who  is  the  deporting  officer. 
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COMMENT: 


CHAIRMAN; 


COMMENT: 


MR.  JOHNSTON: 


COMMENT : 


CHAIRMAN: 


Right,  but  in  the  case  at  bar  this  morning,  there  was 
evidence  of  a  confidential  report  which  counsel  for  the 
appellant  hadn't  seen.   Now  in  the  interests  of  natural 
justice  would  that  not  give  him  the  right  of  appeal? 

Yes,  I  think  so.   Normally  any  tribunal  that  has  that  kind 
of  authority  should  disclose  such  a  report  to  both  sides, 
well  before  the  hearing. 

The  Board  was  filled  with  bias.   By  using  that  secret 
report,  it  denied  her  any  chance  of  natural  justice. 

I'll  file  an  appeal. 

In  any  court  it  would  be  shocking. 

You  are  right  to  be  shocked. 


Miscellaneous  Questions  and  Answers* 


Tenure 


QUESTION; 


You  mentioned  in  your  remarks  the  various  kinds  of  appoint- 
ments whicn  exist.   I  have  heard  the  opinion  expressed  from 
time  to  time  that  because  board  members  perform  functions 
similar  to  those  of  judges,  they  should  have  appointments 
for  life  to  be  held  during  good  behaviour.   What  do  you 
think  of  that  idea? 


MR.  SOLOMON: 


Personally,  I  do  not  like  it.   For  the  person  who  is  appoint- 
ed for  life,  of  course,  that  is  a  very  nice  thing.   However, 
I  think  if  members  stay  on  until  their  later  years  they  may 
not  have  the  energy  or  health  to  function  effectively. 


QUESTION; 


My  question  was  not  directed  so  much  to  that  problem  but  at 
the  reappointment  process  which  may  lead  board  members  to 
make  "popular  decisions"  with  the  government  of  the  day 
to  ensure  that  they  get  reappointed.   One  of  the  arguments 
for  tenure  is  to  ensure  that  the  judgment  of  members  will 
not  be  impaired  in  any  way  by  that  kind  of  consideration. 


MR.  SOLOMON; 


There  is  another  aspect  to  this  question  as  well.   Most 
boards  apply  policy  considerations  to  their  decisions  and 
there  is  a  good  argument  for  bringing  in  new  members  from 
time  to  time  with  fresh  ideas  and  approaches.   In  areas 
where  there  is  rapid  technological  change,  it  is  also  im- 
portant to  ensure  that  up  to  date  knowledge  is  reflected 
in  the  membership. 


*Selected  from  the  discussions  which  followed  the  speakers'  presentations, 
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QUESTION: 


In  your  opinion,  what  is  the  ideal  length  for  a  term  of 
appointment? 


MR.  SOLOMON; 


I  have  not  given  that  much  thought.   Certainly  one  year  is 
too  short.   Much  would  depend  on  the  type  of  board  in  question. 
Off  the  top  of  my  head,  I  think  a  term  of  five  to  seven  years 
would  be  generally  satisfactory.   Perhaps  there  should  be  some 
form  of  trial  appointment  for  a  year.   After  the  number 
has  passed  the  probationary  stage  he  could  then  be  appointed 
for  a  fixed  term  of  years.   One  of  the  problems  with   the 
current  system  is  that  there  is  no  such  probationary  term  and 
if  a  member  is  unsuited  to  the  work,  the  board  is  saddled 
with  that  person  for  the  length  of  his  term. 


QUESTION; 


What  about  the  chairman? 


xMR.  SOLOMON; 


Oh,  at  least  twenty- five  years.   Seriously,  I  think  that 
chairmen  should  not  be  appointed  for  more  than  ten  years 
because  it  is  even  more  essential  in  their  case  that  there 
be  an  opportunity  provided  for  new  ideas. 


Evaluation  Reports 


QUESTION; 


If  the  evaluation  reports  on  members  of  administrative 
agencies  have  no  relationship  to  the  amount  members  are 
paid,  do  they  really  serve  any  useful  purpose? 


MR.  DEWAR: 


One  of  the  primary  reasons  for  the  evaluations  is  that  they 
help  us  identify  within  the  community  of  senior  officials, 
those  who  have  high  potential.   As  well,  I  think  it  is  use- 
ful for  the  heads  of  agencies  to  go  through  the  process  of 
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MR.  DEWAR; 


evaluating  members.   It  seems  to  me  to  be  a  function  of  good 
management  notwithstanding  the  fact  that  the  evaluation  does 
not  influence  the  salary  adjustments  which  board  members  get 
each  year.   As  well,  I  think  there  is  a  benefit  for  the 
members.   If  in  the  opinion  of  the  Chairman,  a  person  is 
not  doing  a  satisfactory  job,  then  the  evaluation  process 
requires  the  Chairman  to  fully  articulate  his  criticism 
which  should  then  be  discussed  with  the  board  member   for 
his  assistance. 


MR.  SOLOMON; 


One  very  valid  use  of  these  reports  relates  to  re-appointments, 
The  year  by  year  performance  appraisal  of  members  will  have  a 
strong  bearing  on  whether  they  are  re-appointed.   In  my 
experience,  if  a  chairman  recommends  that  a  member  not  be  re- 
appointed, this  carries  a  great  deal  of  weight. 


QUESTION: 


If  a  chairman  recommended  in  his  evaluation  that  a  person 
be  removed  during  his  term,  would  the  Privy  Council  Office 
follow  through  on  this  recommendation  and  try  to  bring  about 
the  person's  dismissal? 


MR.  DEWAR: 


Yes,  it  would.   However,  you  must  realize  that  the  decision 
to  remove  an  order  in  council  appointee  does  not  lie  with 
officials  of  the  Privy  Council  Office  but  with  the  Minister 
concerned  and  the  Prime  Minister.   Dismissal  is  not  easy, 
of  course,  and  depends  a  great  deal  on  the  type  of  appointment 
the  person  has. 


QUESTION: 


Is  there  any  legal  requirement  that  the  evaluation  reports 
be  discussed  with  members? 
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MR.  DEWAR: 


There  is  no  legal  requirement,  but  heads  of  agencies  are 
strongly  urged  to  disuss  their  assessments  with  the  members 
concerned.   If  this  discussion  does  not  take  place,  particularly 
in  the  case  of  a  negative  assessment,  a  member  may  be  red- 
circled  or  denied  an  opportunity  for  re-appointment  without 
ever  knowing  the  reasons.   Also,  by  not  advising  a  member  of 
deficiencies  and  how  they  may  be  overcome,  a  Chairman  may  be 
denying  a  member  the  chance  to  imorove  his  performance  and 
make  a  greater  contribution  to  the  agency. 


Development  of  Policy  by  Agencies 


QUESTION: 


In  his  remarks,  Mr.  Juneau  mentioned  that  it  may  be  necessary 
for  an  agency  such  as  the  CRTC  to  fill  a  policy  void  in  areas 
where  the  Government  has  not  acted.   I  know  that  the  CRTC 
issues  white  papers  on  proposed  policies,  asks  for  public 
response  and  holds  hearings  on  the  policy  proposals.   Do 
you  think  that  is  a  process  which  could  be  adapted  to  boards 
that  are  not  in  the  regulatory  area? 


MR.  JUNEAU; 


If  there  is  time,  I  think  the  process  you  described  is 
extremely  helpful.   It  is  a  very  democratic  process.   Instead 
of  policy  being  developed  in  secret  within  agencies  or  govern- 
ment departments,  with  resulting  decisions  that  may  affect  many 
people,  the  procedures  followed  by  the  CRTC  permit  a  wide  spread 
sampling  of  public  opinion  on  proposed  policies  before  they  become  a 
"fait  accompli".  The  Government  itself  could  perhaps  make  greater 
use  of  agencies  as  a  means  of  having   its  proposed  policies 
debated  in  public. 


QUESTION; 


Are  not  the  extended  powers  of  supervision  that  are  contained 
in  proposed  new  telecommunications  and  transportation  leaislation 
a  reaction  to  the  [policy  initiatives  tliat  have  been  taken  by 
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QUESTION: 


boards  such  as  the  CRTC?   There  seems  to  be  an  opinion  in 
government  that  agencies  have  gone  too  far  in  policy  making 
and  the  government  is  attempting  to  restrain  them  in  this 
area. 


MR.  JUNEAU ; 


The  difficulty  facing  boards  is  that  when  applications  are 
placed  before  them  raising  policy  issues,  they  must  make 
decisions.   I  cannot   think  of  any  case  in  which  the  CRTC 
created  policy  where  there  was  in  fact  an  existing  government 
policy.   Theoretically,  there  is  no  question  that  responsibility 
for  major  policy  making  should  lie  with  the  government,  but, 
at  the  same  time,  the  agency  must  get  on  with  its  job. 


QUESTION: 


The  contradiction  I  see  in  that  approach  is  that  while 
government  perhaps  should  have  the  responsibility  for  overall 
policy,  those  that  are  actually  operating  the  system  on  a  day- 
to-day  basis  are  perhaps  in  a  better  position  and  better 
qualified  to  develop  policy  than  the  politicians. 


MR.  JUNEAU: 


It  is  because  of  this  first  hand  experience  of  agencies  that 
I  said  they  can  be  very  useful  advisors  to  the  government 
on  policy  matters.   This  is  so  for  two  reasons.   First,  they 
have  to  make  a  great  many  individual  decisions  of  a  very  concrete 
nature  and  secondly,  those  decisions  are  made  after  a  rigorous 
process  of  public  debate.   Public   hearings  force  agencies  to 
meet  the  public  face  to  face  and  account  to  them  for  their 
decisions.   Such  a  process  tends  to  make  agencies  very  realistic 
about  policy,  and,  therefore,  a  useful  source  of  advice  for  the 
government . 
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Accountability 


QUESTION: 


Mr.  Schultz  said  that  he  could  not  see  a  great  deal  of 
accountability  of  the  regulatory  bodies  to  Parliament. 
When  the  Honourable  Mitchell  Sharp  addressed  us  last  year, 
he  indicated  that  Parliament  could  not  really  exercise  very 
much  surveillance  over  the  agencies. 


MR.  SCHULTZ; 


There  should  be  greater  surveillance.   The  agencies  should 
be  perceived  to  be  creatures  of  Parliament.  '.Ihy   not,  for 
example,  broaden  surveillance  under  the  Statutory  Instruments 
Act.   That  Committee  has  shown  it  can  be  very  effective. 
The  Government  should  become  involved  in  scrutinizing  major 
policy  areas  such  as  provincial  ownership  of  airlines  and 
pay  television. 


QUESTION; 


If  Parliament  were  to  do  this,  would  it  not  create  an  even 
larger  bureaucracy  which  is  already  too  big? 


MR.  SCHULTZ; 


I  am  of  course  not  in  favour  of  that  but  I  do  think  we  need 
off-setting  areas  of  expertise  to  assist  Parliament. 


MR.  STEVENS: 


I  think  the  policy  function  is  very  much  one  of  government 
and  not  of  agencies.   Governments  should  be  able  to  issue 
policy  directives  to  agencies  but  this  should  be  done  publicly. 
We  should  not  get  into  situations, for  example, where  the  Minister 
of  Communications  writes  to  the  Prime  Minister  about  pay  tele- 
vision or  the  Minister  of  Transport  privately  writes  to  the  CTC 
about  charter  flights.   I  think  policy  directives  should  be 
referred  to  appropriate  parliamentary  committees  for  discussion 
and  then  Parliament  should  make  a  decision  on  them  which  would 
be  binding  on  the  agencies. 


-  87  - 


Disclosure  of  Information 


QUESTION : 


Does  the  Canadian  Pension  Commission  put  all  communications, 
including  those  it  may  have  with  politicians,  on  the  public 
file? 


MR.  SOLOMON: 


Yes 


QUESTION: 


Is  there  anything  you  would  not  put  on  the  public  file  with 
respect  to  a  particular  matter  before  you? 


MR.  SOLOMON: 


I  cannot  really  think  of  anything  I  would  not  put  on  the 
file. 


QUESTION: 


Is  your  process  restricted  to  the  evidence  which  is  presented 
to  you  or  can  you  inform  yourselves  by  other  means? 


MR.  SOLOMON; 


We  can  inform  ourselves  from  outside  sources.   Our  hearings 
are  in  the  nature  of  an  inquiry  for  the  purpose  of  obtaining 
as  much  information  as  possible  about  the  particular  claim  and 
the  disability  from  which  it  arises.   However,  any  information 
gathered  from  outside  sources  is  referred  to  the  applicant  so 
that  he  will  have  knowledge  of  it. 


QUESTION; 


Are  your  staff's  recommendations  made  public  as  well? 


MR.  SOLOMON; 


Yes,  applicants  have  full  access  to  staff  recommendations  and 
the  reasons  for  them.   This  is  in  accordance  with  our  legislation, 


QUESTION: 


Mr.  Stevens  talked  about  the  proposed  new  freedom  of  information 
legislation.   How  do  you  reconcile  the  principle  of  greater 
disclosure  of  information  by  agencies  with  the  need  to  protect 
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QUESTION: 


the  privacy  of  the  individual  in  certain  cases? 


MR.  STEVENS: 


In  the  United  States  they  have  passed  a  Freedom  of  Information 
Act,  which  is  a  good  one,  and  a  Privacy  Act,  which  I  do  not 
know  very  much  about.   Many  Americans  will  tell  you  that  it 
would  be  better  if  they  were  contained  in  the  same  piece 
of  legislation.   One  measure  they  have  adopted  in  the  United 
States  is  to  make  available  documents  which  refer  to  individuals 
but  with  their  names  deleted  from  the  document.   Thus,  for 
example,  the  document  might  show  the  scope  and  nature  of  a 
process  or  activity  that  was  followed  by  an  agency  or 
government  department  without  naming  the  individuals  involved. 


OUESTION: 


For  the  limited  segments  of  the  public  that  may  be  interested 
in  acquiring  information  in  any  particular  case,  is  it  really 
worth  the  expense  to  the  tax-payers  for  a  full  fledged  freedom 
of  information  system? 


MR.  MARVIN: 


I  have  heard  figures  mentioned  in  the  eight  million  to  twenty 
million  dollar  range  per  year  overall.   The  task  force  look- 
ing into  the  drafting  of  information  legislation  has  been  ex- 
amining the  American  experience  and  also  trying  to  evaluate 
the  demand  presently  being  made  in  the  Canadian  environment. 
The  group  believes  the  proportion  of  the  eight  to  twenty 
million  attributable  to  the  agencies  would  be  relatively 
minimal.   However,  the  range  suggested  is  pretty  wide  and 
indicates  that  people  do  not  really  know  what  the  final 
costs  will  be. 


QUESTION: 


In  certain  departments,  such  as  the  Solicitor  General's, 
there  have  been  so  many  requests  under   Part  IV  of  the 
Human  Rights  Act  that  there  have  been  very  lengthy  delays 
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QUESTION: 


in  responding.   As  well,  the  demands  on  the  resources  of  the 
departments  and  agencies  involved  are  very  substantial.   I 
am  worried  about  the  Government  not  providing  sufficient 
resources  to  deal  with  the  requests  that  will  come  under 
freedom  of  information  legislation. 


MR.  MARVIN: 


This  brings  to  mind  two  things.   There  will  no  doubt  be 
broad  categories  of  exemptions  in  the  legislation.    These 
exemptions  have  the  potential  of  covering  a  great  deal 
and  once  they  are  proclaimed,  the  attitude  of  the  Government 
administrators  to  the  legislation   becomes  all  important.   If 
they  take  the  attitude  that  they  want  to  protect  themselves  as 
well  as  the  information,  then  obviously  a  lot  less  will  be 
released  than  would  be  the  case  under  a  more  open  approach. 
At  the  same  time,  it  is  recognized  that  certain  matters,  such 
as  psychiatric  information  on  an  inmate  seeking  parole,  must 
be  privileged.   Also,  information  voluntarily  provided  to  the 
Government  by  commercial  firms  might  dry  up  if  it  were  all  to 
be  disclosed.   A  good  deal  of  judgment  and  common  sense  will 
need  to  be  exercised  on  all  sides. 


QUESTION: 


How  does  an  agency  deal  with  journalists  who  do  not  avail 
themselves  of  the  information  available  to  accurately  report 
a  story? 


MR.  STEVENS 


Quite  often  a  journalist  does  not  know  the  information  that 
is  available.    What  do  I  do,  for  example,  if  I  want  to  write 
something  about  the  companies  doing  business  with  Israel?   Now 
I  think  that  there  may  be  a  document,  a  government  report  of 
some  kind  on  the  subject;  I  don't  know.   Who  do  I  ask?   Do  I 
go  to  the  Department  of  Industry  Trade  and  Commerce  and  ask 
for  a  report?   It  may  take  the  Department  three  days  to  reply 


-  90  - 


and  I  could  not  be  certain  of  getting  the  information  I 
need.   C>o  I  go  to  the  Human  Rights  Commission  or  the 
Department  of  Justice  or  to  the  Privy  Council  Office  to  see 
whether  any  of  them  have  it?   All  one  can  do  is  to  make 
the  checks  that  are  possible,  and  try  to  track  the  inform- 
ation down,  having  regard  at  all  times  to  the  deadlines 
that  reporters  have  to  meet. 


QUESTION: 


I  was  thinking  of  simpler  cases  where  current  cases  before 
a  board  are  available  for  the  public  but  reporters  do  not 
bother  examining  the  files  for  accurate  information.   What 
recourse  is  there  in  such  a  situation? 


MR.  STEVENS 


I  find  that  most  agencies  do  not  have  a  good  information 
service.   Even  if  I  do  attend  to  examine  a  file,  there  is 
no  one  available  that  can  really  assist  me  with  it  and,  in 
some  cases,  files  are  not  available  when  you  want  them. 
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